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Tom tat:

Trén quan diém cho rang viéc dit ra nghia vu cung cip thong tin d6i véi cac bén trong
hoat dong kinh doanh 14 can thiét, bai viét trude hét s& phan tich vé vai trd cua viéc cung cip
thong tin trong quan hé hop ddng, co so 1y thuyét vé phap 1y va kinh té cho nghia vu cung cap
thong tin. Tuy nhién trong mot sd trudng hop, viée tiét 16 thong tin lai khong mang lai hiéu qua
t6i uu cho cac bén trong quan hé hop dong ciing nhu cho tong loi ich ciia x3 hoi. Phin 3 cua bai
viét phan tich, danh gia hiéu qua cta nghia vu cung cip thong tin dudi goc do kinh té dé tir d6 co
duoc két luan vé viéc phap luat nén dit ra nghia vu cung cp voi nhimg loai thong tin nao 1a phu
hop. Bai viét ¢6 st dung cac ban an ctia Hoa Ky dé phan tich va lam rd van dé.

Tix khoa: théng tin, nghia vu cung cdp théng tin, hop dong
Abstract:

Considering that the obligation to provide information to parties in business is necessary,
the article analyzes the role of providing information in the contractual relationship, theories of
the obligation to provide information. However, in some cases, the disclosure of information does
not bring the optimal effect to the parties in the contracts as well as to the total benefits of society.
Part 3 of the paper discusses and assesses the effectiveness of the obligation to provide
information from an economic view before gives conclusions about what kind of information
should be disclosed
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Dit van dé

Thong tin luén dong vai tro hét sirc quan trong va mang tinh quyét dinh cao d6i véi sy
thanh bai cling nhu hiéu qua cta cac giao dich. Bén c6 dugc nhiéu thong tin hon vé dbi twong cua
hop ddng va cac van dé xung quanh ddi twong d6 s& 1a bén c6 nhiéu loi thé hon so véi bén con
lai. Khi chua c6 quy dinh ctia phép luat, viéc tiét 16 cac thong tin 6 nhu thé nao 1a do su thién chi
clia cac bén d6i véi nhau nhung khi da co6 luat dinh thi cung cip thong tin con tré thanh mot trong
cac nghia vu clia cic bén trong quan hé hop dong trude khi ho tién hanh xac 1ap cac giao dich voi
nhau va th@m chi 1a trong c4 qua trinh thyc hién cac giao dich d6. Tuy nhién cho dén nay van ¢o
nhiéu ¥ kién xung quanh viéc phap luat c6 can phai quy dinh vé nghia vu cung cip thong tin nay
hay khong khi phép luat da dat ra nguyén tac trung thuc, thién chi dbi véi cac bén chu thé? Pong
thoi nghia vu cung cip thong tin c6 can dit ra vai tit ca cac thong tin ma cac bén co duge khong
hay chi v6i mot sb loai théng tin nhat dinh? Cac phan tich cta bai viét hudng t6i viéc tra 10 hai
cau hoi trén tir d6 rut ra nhitng két luan cho hudng hoan thién cac quy dinh ciia phap luat hop
ddng Viét Nam vé nghia vu cung cip thong tin ctia cac bén trong hop dong.

1. Thong tin va vai trd clia théng tin trong quan hé hop dong

Théng tin ngay cang tré nén quan trong, ddc biét trong thoi dai ky nguyén sé hién nay. Moi
quan hé, moi hoat dong ctia con nguoi déu dya trén mot hinh thuc giao luu thong tin nao d6. Quan
hé hop dong ciing khong phai 1a ngoai 1¢. Thong tin gitip cho cung va cu gap nhau, ngudi ban co
thé tiép can dén nguoi mua va nguoc lai. Dé cam két mot cach tw nguyén, cac bén phai c6 thong tin

" Bai viét dwoc dang tai trén Tap chi Khoa hoc phap ly Viét Nam, sb 8 (138)/2020
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vé nhimg gi minh mudn cam két'. Vi thé tir giai doan tién hop dong cac bén di phai biét duoc
thong tin can thiét vé nhau va vé d6i tuong ctia hop dong. Pong thoi yéu t6 thong tin nay ciing can
tiép tuc duoc duy tri dé cac bén c6 thé thuc hién dung nhimg gi minh da cam két trong hop dong,
hoan thanh dung nghia vu hop dong. Ngay trong qua trinh dam phan, cic bén phai tu tim kiém
thong tin dé bao vé lgi ich cho chinh ban than minh va ciing khong loai trir kha ning mot bén s&
phai cung cip cho bén kia nhiing théng tin can thiét?. Boi 18&:

Thit nhdt, thong tin minh bach s& gitip cho cac bén dé dang trong viéc dua ra quyét dinh
c¢6 hay khong giao két hop dong. Viéc khong phai mat thém nhiéu thoi gian tim kiém thong tin
gitip giam di rat nhiéu cong sirc, chi phi giao dich cua cac bén, nang cao hon nita hiéu qua cua
hop dong?. Vi du, khi ngudi ban — cha sé hiru 1a ngudi biét rd hon vé ddi tuong cua hop dong,
cung cap cho ngudi mua cac thong tin lién quan bao gdm cac vu diém ciing nhu khiém khuyét thi
ngudi mua s& d& dang, nhanh chong dua ra duge quyét dinh ctia minh. Diéu nay s& khién cho hop
ddng dugc giao két nhanh hon, cac bén nim bit ngay duoc co hdi kinh doanh ctia minh hon.

Thir hai, trong qua trinh thuc hién hop d@)ng, viéc ndm bét duoc céc thong tin s& gitp cho
cac bén tin tam va than trong hon trong viéc thuc hién nghia vu ciia minh. Va déng thoi gid st co
tranh chap phat sinh thi viéc giai quyét tranh chip, boi thuong thiét hai cling duoc giai quyét mot
cach nhanh chéng khi céc bén da cé duogc dﬁy da thong tin va cé thé du tinh duoc thiét hai xay ra
boi hanh vi vi pham®,

Thit ba, chia sé thong tin giira cac cha thé 1 diéu can thiét dé nang cao sy hai long cua
céc bén’ va dong thoi chinh sy hai 10ng nay sé& 1a co s& dé xay dung mdi quan hé tin cay, lau dai
giita cac bén chu thé trong quan hé hop dong®. Su hai long nay sé& 13 co sé quan trong dé cac bén
6 thé thiét 1ap vo1 nhau mot mbi quan hé hop tac bén virng chtr khong chi dung lai & mot giao
dich dau tién.

Thir tu, trung thuc, thién chi cung cip thong tin cho nhau trong cac giao dich con gop
phan gitip cho cac bén giit uy tin cia chinh minh. Véi vai trd quan trong bac nhat trong lam in
kinh doanh, tham chi con duoc xem la chién luoc, phuong phap kinh doanh cua cac chu thé, chit
“tin” gitp cho cac bén co thé thuc ddy qua trinh giao két cac hop dong tiép theo va tham chi con
tao ra co hoi dé ho ¢ thé tim kiém thém dugc cac di tic khac cho minh.

2. Co sé cho nghia vu cung cip thong tin trong quan hé hop dong
2.1 Nguyén tic trung thwc, thién chi va hoc thuyét Culpa in Contranhendo

Hai nguyén tic quan trong trong qua trinh dam phan, giao két va thyc hién hop dong do 1a
Tu do hop dong va Trung thyc thién chi. Phap ludt Viét Nam hién nay dang dong thoi ghi nhan
day 14 hai trong nhitng nguyén tic co ban cia phap luat dan su. Cu thé cac ca nhan, phap nhan
xac lap, thuc hién, cham dut quyén, nghia vu dan sy ctia minh trén co s¢ tu do, ty nguyén cam

1 D6 Van Dai, Luat hop dong Viét Nam. Ban &n va binh luén bén an, Tap 1, Nxb Chinh tri Quéc gia, Ha
NGi, 2011, tr. 345
2 P Van bai, sdd, tr. 346
3 Xem Dwong Anh Son, Hoang Vinh Long, Thir ban vé bén chét cta hop déng tir géc dé kinh té hoc, Tap
chi Nha nwéc va Phap luat, 2013, sb 2, tr 57-65
4 Stephanie Eckerd, James A. Hill, The buyer-supplier social contract: information sharing as a deterrent
to unethical behaviors, International Journal of Operations & Production Management, 32(2), 2012, p.238-
255
5 Selnes, F, Antecedents and consequences of trust and satisfaction in buyer-seller relationships,
European Journal of Marketing, Vol. 32 Nos 3/4, 1998, p. 305-322.
6 Doney, P.M. and Cannon, J.P, An examination of the nature of trust in buyer-seller relationships, Journal
of Marketing, Vol. 61 No. 2, 1997, p. 35-51

2


https://www.emerald.com/insight/search?q=Stephanie%20Eckerd
https://www.emerald.com/insight/search?q=James%20A.%20Hill
https://www.emerald.com/insight/publication/issn/0144-3577

két, thoa thuan. Déng tho1 ca nhan, phap nhan phai xac 1ap, thuc hi¢n, chim dut quyén, nghia vy
dan sy ctia minh mot cach thién chi, trung thuc’. Vi thé ciing c¢6 nhiéu quan diém cho rang khong
can dit ra nghia vu cung cép thong tin trong quan hé hop dong nita béi 18 da ton tai nguyén tic
trung thuce thién chi giita cac bén chi thé trong qua trinh dam phan va giao két hop dong.

Tuy nhién, trung thuc thién chi dugc xem 13 nguyén tic nén tang cua quan hé hop dong va
trén co so ciia nén tang nay thi cic quy dinh ctia phap luat vé nghia vu cung cap thong tin chinh 1a
su cu thé hoa cua nguyén tac trung thuc va thién chi®. Dé biét nguyén tic d6 duoc thé hién nhu
thé nao, ching ta can tim dén cac quy dinh vé nghia vu cta cc bén trong timg diéu lut. Diéu
387 B6 luat Dan sy nam 2015 chinh 14 su cu thé hoa cua nguyén tac trung thuc thién chi dugc ghi
nhan tai Piéu 3 Bo luat dan sy. Khong chi riéng d6i voi phap luat hop déng Viét Nam ma cach
hinh thanh cac nghia vu cu thé dua trén nhiing nguyén tic co ban/ nhing diéu khoan chung nay
ciing tOn tai trong phap luat hop dong cua cac qudc gia trén thé gidi. Tai Restatement (second) of
Contracts duge Qudc hoi My thong qua vao nam 1979, cong bd nam 1981 quy dinh: Nghia vu
trung thuc va thién chi Moi hgp déng déu dit ra cho cac bén nghia vu trung thuc va thién chi
trong giao két va thuc hién hop déng9. B0 luat Dan sy Phép ghi nhén nguyén tic trung thyc thién
chi tai Diéu 1104 theo d6 Hop déng phai dugc dam phan, hinh thanh va thuc hién trén nguyén tic
thién chi, va dong thoi nguyén tic nay duoc cu thé hoa tai quy dinh vé nghia vu cung cdp thong
tin ctia cac bén tai Pidu 1112'°. Tuong tu nhu vay véi Bo luat Dan sy Trung Qudc, nguyén tic
trung thuc thién chi duoc ghi nhan tai Piéu 6 va dong thoi sau d6 tiép tuc duoc cu thé hoa bang
nghia vu cung cap thong tin tai Diéu 42''. Trong B luat Dan sy Dirc, Diéu 157, 242 ghi nhan vé
nguyén tic trung thuc thién chi va sau dé nghia vu cung cip thong tin ciing dugc cu thé hoa tai
cac diéu luat nhu Diéu 312d, 402'%.

Trung thuc, thién chi xuét phat tir nguyén tic Pacta sunt servanda, nguyén tic co ban, 1au
doi nhat cta luat phap qudc té'. Tién than ciia n6 1a nguyén tic Tuan thu didu uwéc qudc té xuét
hién tir thoi La ma c¢6 dai va ton tai hang ngan nim dudi dang tap quéan phap 1y quéc té trude khi
duoc ghi nhan chinh thirc trong diéu ude quéc té “Téan tam, thién chi thuc hién cac cam két”'*.

Trong hop dong, nguyén tic Pacta sun senvanda c6 thé dugc hiéu 1 cic bén da cam két
thoa thuan nhu thé nio thi phai tin tdm thyc hién nhu thé. Piéu 283 B luat Dan sy nam 2005 thé
hién rd nguyén tac thuc hién nghia vu dan sy: cac bén phai thuc hién nghia vu ciia minh mot cach
trung thuc, theo tinh than hop tac, ding cam két... Bo luat Dan sy ndm 2015 tiép tuc ghi nhan
nguyén tic nay tai Khoan 3 Diéu 3. Trong phap luat hop dong cua cic nudc thudc hé thong
Common Law, nguyén tic trung thyc thién chi dugc ghi nhan trong cac quy dinh vé good faith.

7 Xem Khoan 2, Khoan 3 Diéu 3, B luat Dan sy nam 2015

8 Nguyén Binh Minh, Ha Céng Anh Bao, Nghia vu cung cép théng tin trong giai doan tién hop déng —
Phép luat Viét Nam va mét sé nuéce trén thé gidi, Tap chi Kinh té déi ngoai, 2016, sb 86

9 Restatement (Second) of Contract §205. Duty of Good Faith and Fair Dealing Every contract imposes
upon each party a duty of good faith and fair dealing in its performance and its enforcement

10 French Civil Code 2016, ban day da dang tai tai https://www.trans-lex.org/601101/_/french-civil-code-
2016/#head 1, truy cap 12/6/2020

1 Contract Law of The People’s Republic of China, ban day du dang tai tai
https://www.wipo.int/edocs/lexdocs/laws/en/cn/cn137en.pdf, truy cap 12/6/2020

2 German Civid Code (BGB), ban day du dang tai tai https://www.gesetze-im-internet.de/englisch_bgb/,

truy cap 12/6/2020

13 MN Shaw, International Law, 6th ed. (Cambridge University Press 2008), p.904

4 Piéu 26 cla Cong wéc Vién vé Luat Didu wéc qudc té nam 1969 ghi nhan lai nguyen téc nay nhw sau:
“Méi diéu wéc qudc té dang co hiéu lwc déu rang budc cac bén thanh vién cuta diéu wéc dé va phai dwoc
cac bén thwc thi mét cac thién chi”
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Xuat phét tir nguyén tic trung thuc thién chi trong hop dong, hoc thuyét phap 1y vé trach
nhiém ctia cic bén trong giai doan tién hop ddng (Culpa in Contranhendo) da ra doi va duoc khoi
xuéng boi luat su nguoi Diac Rudolph Von Jhering trong bai viét duge cong bd nam 1861 cia
ong "Culpa in contrahendo, oder Schadensersatz bei nichtigen oder nicht zur Perfektion
gelangten Vertrdgen". Theo d6 mot bén s& phai chiu trach nhiém cta minh ké ca trong giai
doan dam phan hop dong, cac thiét hai nén duoc bdi thuong thoa dang boi bén thiéu thién chi
giao két trong qué trinh dam phan hop ddng'®. Trai voi hé thdng luat Anh- My, trach nhiém tién
hop ddng duoc 4p dung tai nhiéu nude trén thé gidi, dic biét 1a cac qudc gia theo hé thong luét
Chau Au luc dia.

Noi dung dac biét quan trong dbi véi trach nhiém cua cac bén trong giai doan tién hop
dong da dugc Jhering dit ra d6 14 nghia vu cung cap thong tin trong qué trinh dam phan va dong
thoi voi nd 1a nghia vu bdo mat thong tin. Piéu 387 Bo luat Dan sy nam 2015 hién hanh hoan
toan phu hop voi ndi dung cia hoc thuyét Culpa in Contranhendo va ddng thoi ciing thé hién
dugc dang nguyén tic trung thuc va thién chi trong giai doan tién hop dong. Nghia vu cung cép
thong tin anh hudng dén viéc chép nhén giao két hop d(k)ng17 chinh 13 sy biéu hién rd rét cua su
trung thyc, dong thoi voi nd trach nhiém bao mat thong tin va khong duoc st dung thong tin d6
cho muc dich riéng ctia minh ho#ic cho muc dich trai phap luat khac'® chinh 1a biéu hién cao do
cua su thién chi.

2.2 Ly thuyét bit cin xikng thong tin (asymmetric information)

Ly thuyét ban tay vo hinh dua ra gia dinh rang trong mat thi truong, ngudi mua va ngudi
béan c6 day du thong tin vé san pham ma ho giao dich v6i nhau, tuy nhién diéu d6 hau nhu khong
bao gio dat duogc trén thyuc té. Ngudi mua thuong it biét hét cac thong tin vé moén hang ma minh
sip mua hon so v&i ngudi ban. Hién tuong mot hay nhiéu nguoi tham gia thi trudng khong co
day du thong tin dé ra quyét dinh nhu vy duoc goi 1a sy bat can ximg thong tin (asymmetric
information), hay thong tin khong hoan hao (imperfect information).

Ly thuyét bat can xtmg thong tin (asymmetric information) lan dau tién dugc nhac téi va
binh luan bai Akerlof trong mot bai bao dang tai vao nim 1970 véi tua dé: "The Market for
'Lemons': Quality Uncertainty and the Market Mechanism"'’. Ly thuyét nay tiép tuc dugc hoan
thién boi 3 nha kinh té George Akerlof, Michael Spence va Joseph Stiglitz doat giai Nobel kinh té
nam 2001.

Su bét can xting thong tin mang lai hai hu qua to l6n dbi voi nén kinh té, khién cho thi
truong khong dat dugc trang thai hiéu qua téi uu?, do hang hoa cé thé duoc cung cap dudi mirc
hiéu qua hoic trén murc hiéu qua cua xa hdi*!. Vi du khi ngudi mua khong c6 nhitng thong tin xac
thyc, ddy du va kip thoi nén tra gia thdp hon gia tri dich thyc clia hang hoa, hau qua la ngudi

15 Bai viét dwoc dang tai lan dau tai Jahrblicher fiir die Dogmatik des heutigen rémischen und deutschen
Privatrechts (1861) do C. F. von Gerber u. R. Jhering bién soan, tai ban nam 1891

'8 Friedrich Kessler, Edith Fine, Culpa in contranhendo, bargaining in good faith, and freedom of contract:
a comparative study, Harvard Law Review, Volume 77, 1964, p.401-449

17 Xem khoan 1 Piéu 387 Bo luat Dan sw ndm 2015

18 Xem khoan 2 Piéu 387 Bo luat Dan sw ndm 2015

19 George A. Akerlof, The Market for 'Lemons'": Quality Uncertainty and the Market Mechanism, The
Quarterly Journal of Economics, Vol. 84, No. 3, 1970, p.488-500

20 Chwong tinh giang day kinh té Fullbright nién khéa 2010-2012, Théng tin bat can x&ng, dang tai tai
https://fsppm.fulbright.edu.vn/cache/MPP03-502-LN05V-2012-02-10-10015762.pdf, truy cap 14/6/2020
21 George A. Akerlof, tidd
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ban khong c6 dong luc dé san xuit hodc sé cung cap nhitng hang hoa ¢ chat lugng thip hon chat
luong trung binh trén thi truong.

Bit can xtmg thong tin nay s& tao ra hai loai hanh vi cua cc chu thé trong giao dich: (i)
Luya chon nghich, hay con goi 1a lya chon bat loi (adverse selection), (ii) Tam ly y lai hay con goi
la rai ro dao duc (moral hazard).

Lua chon nghich/ lya chon bat loi (adverse selection) 1a mdt tinh trang kinh té co thé nay
sinh do két qua cuia viéc thong tin bi che ddy. Sua lwa chon nay xay ra trong qua trinh dam phan,
truée khi hop ddng duoc giao két. Néu trong didu kién thong tin dbi xtng, cac bén trong giao
dich ndm duoc lugng thong tin ngang nhau vé ddi twong cua giao dich thi cac cha thé c6 thé tim
duogc thtr co gid tri twong xtmg véi chi phi ma ho phai bo ra. Nhung trong nén kinh té canh tranh
khong hoan hao, thong tin bat ddi xing thi két qua lai hoan toan ngugc lai. Bén khong 6 loi vé
thong tin phai ganh chiu nhiéu rui ro hon khi nguoi c6 wu thé vé thong tin c6 thé che dau hodc
cung cip nhimng thong tin khong trung thuc vé san pham duoc giao dich cho bén kém wu thé
thong tin. Két qua 13, bén kém wu thé vé thong tin co thé dong ¥ voi cac giao dich dya trén su
thiéu hut thong tin hodc nhiing thong tin khong trung thuc nay va nhan duoc thir khéng nhu minh
mong mudn. Hodc tham chi vi khong co thong tin chinh x4c nén co thé ho da khong di dén giao
két hop dong mic du san pham nguoi mua tiép can duge hoan toan phu hop voi nhig mong
mudn cta ho. Su lya chon nghich nay khién cho thi truong khong dat duoc trang thai Hiéu qua
t6i wu Pareto khi san pham khong thé dugc phan bd dén noi co gia tri.

Tam 1y ¥ lai/ rai ro dao duc (moral hazard) duge dinh nghia 13 nguy co mat mat, ton that
tiém an trong thai do tinh than cta cic bén chu thé, c6 thé xuat phat tir sy khong trung thyc, bat
can hodc tham chi 13 hanh vi phé hoai ctia mot bén gay ra??. Thuat ngit ndy duoc cic nha cung
cép dich vu bao hiém Anh qudc dua ra vao thé ky 18 va dugc sir dung thudng xuyén vao cudi thé
ky 19 va dau thé ky 20 trong hé thong bao hiém & Chau Au va Hoa Ky?*. Rii ro dao duc nay sinh
khi bén c6 ru thé thong tin hiéu dugc tinh thé thong tin phi dbi xtmg gitta cac bén giao dich va tur
nhién hinh thanh dong co hanh dong theo hudng 1am lgi cho ban than bat ké hanh dong do6 c6 thé
1am hai cho bén kém wu thé thong tin®*. Hanh vi tha héa theo hudng nhu thé ciia bén c6 wu thé
thong tin duogc bén kém wu thé thong tin cho 1a khéng dimg dan, 1a mot thir nguy hiém, rii ro cho
minh. N6 con 1a hinh thtc co hdi cha nghia sau hop dong, phét sinh do cac hanh dong cé tac
dong dén hiéu qua nhung lai khong d& dang quan sat dugc va vi thé nhitng ngudoi thuc hién céac
hanh dong nay c6 thé chon theo dudi nhiing lgi ich c4 nhan ctia minh trén co so gy t6n hai cho
nguoi khac?.

Nhu vay, mot véan dé can phai dugc dat ra 1a lam thé nao dé han ché duoc nhitng hanh vi
tiéu cuc nay — hau quéa ciia bat ddi ximg vé thong tin trong quan hé hop dong. Trong cac cong
trinh ctia minh, Michael Spence®® da dua ra mot giai phap 13 bén c¢6 nhiéu théng tin hon co thé
phat tin hiéu (signaling)®’. Con Joseph Stiglitz 2® dua ra y tuong rang bén thiéu thong tin cé thé

22 Black’s Law Dictionnary (8" ed. 2004), p.2103
23 Allard Dembe, Leslie | Boden, Moral Hazard: A Question of Morality?, NEW SOLUTIONS A Journal of
Environmental and Occupational Health Policy, Vol. 10(3), 2000, p.257-279
24 Allard Dembe, Leslie | Boden, tldd
25 Chuwong trinh giang day kinh té Fullbright nién khéa 2010-2012, tidd
2 Michael Spence, mot trong 3 nha kinh té da dat gidi Nobel nam 2001 cho cac nghién clru vé bat can
xtng théng tin
27 Michael Spence, Job Market Signaling, Quarterly Journal of Economics, Volume 87, Issue 3, 1973, p.355—
374
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sang loc (screening) dé giam b6t sy bat can xtimg thong tin cta cac giao dich?®. Lac nay vai tro
thudc vé Nha nudc can tham gia can thiép hay hd tro khic phuc loai that bai nay cua thi truong
thong qua phat tin hiéu va sang loc bang nhiéu cach khac nhau. C6 thé d6 1a viéc cip phép chimg
nhan cac doanh nghiép, co sd cung cép dich vu hop phap, co chit luong san phdm dam bao. Nha
nuée co thé thiét 1ap va duy tri hé thng thanh tra, kiém soat trong qua trinh doanh nghiép hoat
dong, dé dam bao rang ho dang lam ding véi tiéu chuin da duoc ding ky*°. Dong thoi nha nudce
c6 quyén yéu cau bén co thong tin cung cip thong tin riéng cta ho cho thi trudng, thong qua viée
dan nhan mac, bao bi, hay cac tai liéu hudng dan sir dung...>'. Va néu d6 1a nhitng hop dong giira
cac ca nhan don 1¢ v&i nhau trén thi truong, khong thudc céac linh vuc diéu chinh chuyén biét thi
viéc quy dinh nghia vu cung cip thong tin tai BO luat Dan sy 1a didu thuc sy can thiét.

Tém lai nha nuée dong mot vai trd quan trong, va cd kha ning han ché hay giam bot su
bat can xtng thong tin trén thi truong kinh doanh thong qua viéc tao ra mot thé ché phap 1y hiéu
qua trong d6 c6 co ché vé nghia vu cung cip thong tin ciia cac bén trong quan hé hop dong, ting
cuong giam sat va tir d6 khac phuc tinh trang thong tin bat can ximg. Bén canh d6 dé han ché cac
ri ro dao duc tir sy bt can xtrng thong tin thi phap luat cling can dit ra cac ché tai dbi véi bén co
nhiéu théng tin hon khi ho thuc hién nhimng hanh vi ¢6 lgi cho minh ma gy hai cho ngudi khéc.
Co ché trung phat nay s€ budc cac bén phai can nhéc loi ich ctia minh vé&i cac ché tai ho s& phai
ganh chiu dé tir d6 c¢6 sy diéu chinh hanh vi phu hop.

2.3 Ly thuyét chi phi giao dich

Céc yéu to gay can trd ddi véi qua trinh trao d6i trong kinh té ¢ 1& da xuat hién tir khi sy
giao thuong bat dau, tuy nhién rat 1au sau d6 cac hoc gia kinh té moi cho thay rang nhing tré
ngai dé trao d6i d6 1a mot chi phi kinh t€*2. Trong 1y thuyét vé trao ddi ctia minh, Carl Menger da
nhan ra réng cac giao dich doi héi sy hi sinh vé kinh té nhu mét thoi gian, chi phi van chuyén, chi
phi lién lac v.v..., tuy nhién 6ng khong phan anh chung 1a chi phi co hoi®. Vao cudi thé ky 19,
thuat ngit “Chi phi giao dich” d4 bat dau xut hién trén thi truong tai chinh. Khai niém khoa hoc
vé chi phi giao dich duoc gi6i thiéu bai Ronald H. Coase va sau d6 duge Oliver E. Williamson
phd bién, mo rong*.

Chi phi giao dich da duoc trinh bay trong céc tai lidu kinh té theo nhiéu cach khac nhau.
Chi phi giao dich ¢6 thé dugc hiéu 1a (1) nhimng chi phi tryc tiép ma mot tic nhan kinh té phai
chiu khi tham gia vao mot giao dich trén thi truong hodc (2) chi phi duoc phat sinh khi mot quyén
s hiru duogc xéc lap va c6 nhu cau phai dugc bao v¢. Tuy nhién, viéc xac dinh dinh nghia nao
pht hop hon chi ¢6 ¥ nghia khi phu thudc vao cac van dé can phan tich 13 gi’>. Dé phan tich trong
b6i canh quan hé hgp dong, thich hop hon ca 1a sir dung khai niém chi phi giao dich 1a cac chi phi

28 Joseph Stiglitz, mot trong 3 nha kinh té da dat giai Nobel nam 2001 cho cac nghién ctru vé bat can
xtrng théng tin
2 Joseph E. Stiglitz, The Theory of "Screening,"” Education, and the Distribution of Income, The American
Economic Review, Vol. 65, No. 3, 1975, p.283-300
30 Chwong trinh gidng day kinh t& Fullbright nién khéa 2010-2012, tidd
31 Hién nay phap luat Viét Nam da c6 nhirng quy dinh cu thé vé nhan hang héa, Nghi dinh 43/2017/ND-
CP V& nhan hang héa ngay 14/4/2017
32 Tomasz Famulski, Selected legal aspects of transaction costs, Journal of Finance and Financial Law,
vol. 1(13), 2017, p.22
33 Tomasz Famulski, tldd, p.23
3 Ca hai da dwoc trao giai Nobel Kinh té vé& cac nghién ctru lién quan dén Chi phi giao dich, Ronald
Coase nhan giadi vao nam 1991 va Oliver E. Williamson dwgc trao gidi vao nam 2009
35 Douglas W. Allen (2000), Transaction Costs, in Boudewijn Bouckaert and Gerrit De Geest, eds, The

Encyclopedia of Law and Economics, volume 1. Chelthenham, Edward Elgar, 2000, p.912-913
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phat sinh khi mot giao dich duoc xéc 1ap trén thi trudng, theo d6 chi phi giao dich bao gdm ca céc
chi phi dé hinh thanh va kiém soat cac hop dong>®.

Chi phi giao dich luén tdn tai nhu mot luc can ddi véi su trao doi loi ich gitra cac chu thé
va nhiém vu ctia cac nha kinh té hoc cling nhu ludt hoc 14 phai tim ra cac phwong cach dé chi phi
giao dich 1a thap nhat’’. B4i 1& chi phi giao dich bao gdm thoi gian va chi phi dam phén, soan
thao, thuc thi cac hop dong nén viée thiét ké cac quy pham phap luat dé co thé gitip cho cac bén
tiét giam duoc thoi gian ciing nhu cac chi phi nay chinh 13 phwong cach dé giam chi phi giao
dich. Néu phéap luat khong dit ra nghia vu cung cap thong tin giita cac bén trong quan hé hop
dong thi 4t hin s& cac bén s& phai mat mot khoang thoi gian va kinh phi nhit dinh dé tim kiém
nhirng thong tin nay, khién cho chi phi giao dich trong hop dong ting cao. Chwa ké, hanh vi cua
mbi ngudi luén vén di 1a dé tim kiém nhitng loi ich cho chinh minh, diéu nay xuét phat tir tinh vi
ky ctia mdi c4 nhan, nhu nha triét hoc Thomas Hobbes di néi: mdi hanh vi ma chung ta thuc hi¢n
du c6 vé ngoai la tor té hoac vi tha thi thuc ra cling la nham muc dich vi loi’®. Trong kinh doanh,
chi phi giao dich s& gia ting khi ddi tac c6 nhitng hanh dong co hoi, thu lgi ca nhan tir chi phi cua
ngudi khac. Viée cung cap thong tin sai 1éch hodc chi tiét 16 théng tin mot cach han ché 1a nhiing
hanh vi co hdi va gy ra chi phi giao dich 16n dan téi can tro thi trudng van hanh hiéu qua’’.

Vi thé, dé giam thiéu chi phi giao dich - yéu té then chdt gitp thi truong van hanh mot
cach hi€u qud, viéc phap luat dat ra nghia vu cung cép thong tin trong quan hé hop déng la vo
cung can thiét. Piéu nay giup cho cac bén tiét giam dwoc thoi gian va kinh phi, dong thdi nhitng
quy dinh nay ctia phép luat ciing gitip han ché duoc tinh co hoi trong hanh vi ctia cac chu thé.

3. Loai thong tin cin cung cip trong hop dong

C6 thé khang dinh rang thong tin c6 vai trd hét siic quan trong, mang tinh quyét dinh toi
hiéu qua cua hop dong va nghia vu cung cap thong tin ddi vdi cac bén trong quan hé hop dong 1a
v6 cung can thiét. Phap luat Viét Nam ciing nhu phap luat caa nhiéu qudc gia trén thé gisi da quy
dinh cac bén c6 nghia vu cung cap cho nhau nhimg thong tin anh hudng dén viéc chp nhan giao
két hop dong ctia bén kia. Tuy nhién c6 nén dit ra nghia vu nay dbi véi tat ca cac loai thong tin
ma céc bén co duoc hay khong (bao gdm ca thong tin vé san pham va thong tin vé thi trudng),
cho du d6 déu 13 nhirng thong tin anh huong dén viéc chap nhan giao két hop dong cia cac bén?

Liéu nguoi ban c6 nghia vu phai cung cip cho ngudi mua nhing thong tin lién quan dén
tinh trang mbi mot cuia can nha dang 1a ddi tuong ciia hop dong mua ban khong? Vao nam 1942,
tda an THi cao Massachusetts dd dua ra phan quyét nguoi ban khong c6 nghia vu phai cung cap
thong tin vé tinh trang mdi mot ciia can nha cho ngudi mua voi 1ap ludn nguoi ban khong co
nghia vu tiét 16 nhitng khiém khuyét khéng hién hién mot cach ro rang, d& dang nhan biét vé ddi
tuong ctia hop dong va 1am giam gia tri cua hop dong*’. Tuy nhién sau do, véi tinh hudng twong
tu thi Toa an t6i cao Washington cho rang nghia vu cung cap thong tin vé tinh trang mbi mot ctia
cin nha thudc vé bén ban*' cho di bén mua khong dit ra cau hoi nao lién quan dén tinh trang moi
mot ndy. RS rang khi nguoi ban biét vé tinh trang khiém khuyét nay cta ngdi nha trong khi nguoi

36 Douglas W. Allen, tldd, p.906
87 Dwong Anh Son, Hoang Vinh Long, tidd
38Thomas Hobbes, Leviathan or the matter forme and power of a commonwealth ecclesiastical and civil,
Chapter XVI Of person, Authors, and things personated.
Xem: https://quod.lib.umich.edu/e/eebo/A43998.0001.001/1:8.16?rgn=div2;view=fulltext.
3 Dwong Anh Son, Hoang Vinh Long, tldd
40 Swinton v. Whitinsville Sav. Bank, 311 Mass. 677, 42 N.E.2d 808 (1942)
41 Obde v. Schlemeyer, 56 Wash. 2d 449, 353 P.2d 672 (1960)
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mua khong c6 kha ning biét duoc thong tin nay thi bén ban 1a bén c6 kha ning t6t nhit c6 thé
gitp cho bén mua tranh dugc mat sy nham 13n v& tinh trang cua can nha. Mat khac, ding trén goc
d6 kinh té ciing c6 thé phan bién rang nghia vu nay chi nén dat ra vi ngudi ban khi ho khong
phai b6 ra chi phi dé c6 duoc thong tin vé mdi mot trong cin nha bai 18 néu nghia vu cung cap
thong tin thudc vé ho thi nguoi ban khé 1ong chiu bé ra nhitng chi phi can thiét dé c6 duoc thong
tin va diéu ndy anh huong dén kha ning cac bén co dugc nhitng théng tin xac thuc lién quan dén
dbi tugng ctia hop dong, yéu ciu nay ciing s& lam han ché vé tinh trang chi dong thu thap thong
tin ctia cac bén trong hop déng*?. Tuy nhién, viéc kiém tra cac khiém khuyét cia tai san ma minh
so hitu cling thudng duoc chu so hitu thye hién du luat cé dit ra nghia vu cung cip thong tin dé
ctia ngudi ban hay khong va trong nhidu trudng hop chu sé hiru khong can dau tu chi phi ciing s&
phat hién dugc nhimg khiém khuyét nay théng qua qua trinh st dung. Thém vao do6, dimg trén
goc d6 dao duc c6 thé noi rang viée ngudi ban khong cung cip cac thong tin vé mbi mot cia cin
nha cho ngudi mua 1a mot hanh vi di trai voi cac nguyén tic vé dao dirc trong quan hé hop dong.
Khi d6 13 nhitng khiém khuyét nghiém trong c6 kha ning anh hudng x4u dén hiéu qua sir dung,
khai thac gia tri ctia san pham thi nghia vu dit ra cho ngudi ban 13 phai cung cp thong tin trung
thuc cho ngudi mua, va viéc che ddu nhing thong tin nay trong mot sd truong hop co thé duoc
xem 14 hanh vi lira d6i ctia nguoi ban.

O mot tinh hudng khac, liéu ngudi mua cé phéi cung cap thong tin cho ngudi ban khong
khi nguoi mua phat hién ra mot cay dan quy c6 gia 10.000 d6 la trong mot tiém do cii hién chi
dang duoc ban véi gia 150 d6 la hay mot quyén sach hiém c6 gia 100 d6 la trong mot tiém sach
cli dong gia 1 d6 la. C6 thé thay rang day rd rang 1a thong tin c¢6 kha ning anh huong dén viée
giao két hop dong ddi véi cac bén. Khi bén ban biét duge vé gia tri that cia nhitng san pham nay
thi chac chan viéc giao két hop dong voi ngudi mua & mirc gia trén s& khong bao gio duoc dién
ra. Néu nghia vu cung cép thong tin dugc dit ra trong truong hop nay s& 1am ngin can qua trinh
phan bd san pham vé noi c¢6 gia tri cao hon boi 1& néu chiée dan va quyén sach quy nay dugc phat
hién thi n6 s& c6 thé phuc vu cho mdt muc dich xa hoi khac c6 gia tri hon vi du dugc su dung boi
nhimg nghé si hoa nhac danh tiéng, c6 mat trong nhitng bd suu tdp cao quy cia cac truong dai
hoc, hodc tham chi 1 duoc tra gid cao hon bdi nhitng nguoi sin ling dd ¢o. .. thay vi bi phu mot
16p bui day & nhirng tiém dd cii. Va rd rang nguoi mua dd phai bo ra nhitng chi phi nhat dinh méi
¢6 thé co duoc nhimg kién thirc dé phat hién cac san pham quy nay. So v6i nguoi ban 1a chu so
hiru nhung lai khéng dénh gia hodc khong co kha nang danh gia ding gia tri ciia san pham thi 16
rang nguodi mua can dugc hudng loi tir nhitng théng tin ma chinh ho méi c6 kha ning c6 dugc
nay. Dong thoi néu nghia vu cung cip thong tin dugc dat ra trong trudng hop niy ciing s& lam
giam sy khuyén khich d6i voi cha s hitu trong qué trinh ho phai cha dong tim kiém thong tin
chinh x4c vé san pham ctia minh, nguodi mua ciing s& khong con c6 dong luc dé tim kiém cac san
pham c6 gia tri va thém vao d6 n6 s& 1am ting kha ning ton tai nhiéu phan bd sai dbi v6i nhiing
ngudn lyc khan hiém trong xa hoi®.

Vi du lién quan dén thi truong ma chung ta van thuong thy 1a ngudi mua cé thong tin
chinh xac lién quan dén viéc sap t6i s& c6 mot con duong 16n duge mo trude nha ciia ngudi ban.
Liéu nguoi mua c6 nghia vu phai cung cp thong tin nay hay khong khi day 1a thong tin mang
tinh quyét dinh dén viéc giao két hop dong. Néu biét duoc vé viéc mé dudng thi ngudi ban chic

42 Anthony T. Kronman, Mistake, Disclosure, Information, And the Law of Contracts, 7 Journal of Legal
Studies 1, 1978
43 Anthony T. Kronman, tldd



chén s& khong voi vang ban nha cho ngudi mua. Quan diém cua ngudi viét cho rang khong nén
dat ra nghia vu cung cap thong tin dbi voi cac bén khi day 1a nhitng thong tin lién quan dén thi
truong. Boi 1€:

Thit nhdt, phai khang dinh dii ngudi mua c6 bo ra chi phi dé c6 duogc thong tin hay vo tinh
¢6 dugc no thi théng tin d6 cling nén dugc coi 1a tai san ciia bén ¢ thong tin va ho phai c6 quyén
so hitu d6i v6i tai san ctia minh. Nhat 1a d6i v6i truong hop ho dd phai bo ra chi phi dé c6 duogc
thong tin thi mot cach hi¢u qua dé dam bao réng mot ¢4 nhan s€ dugc hudng loi tir viéc s& hiru
thong tin 13 trao cho ho quyén tai san véi chinh thong tin d6 dé loai trir viéc ngudi khac co thé st
dung va hudng loi tir chinh thong tin nay*. Mot nghia vy tiét 16 thong tin trong trudng hop nay
tuong duong vdi yéu cau chia sé loi ich tir thong tin va di nguoc lai voi nhimg loi ich ma quyén
sO hiru mang lai cho ho.

Thir hai, viéc khong tiét 16 thong tin cta ngudi mua trong truong hop nay c6 thé noi
khong lam giam sut di lgi ich ciia nguoi ban, nguoi ban cling da dat dugc gia tri 1gi ich nhu ho
mong mudn tai thoi diém giao két hop dong (co ching gia tri loi ich nay khong cao bang gia tri
nhu khi ngudi ban c6 duoc thong tin va chd doi viéc mo duong xay ra ma thoi). Piéu nay khac
hoan toan v&i nghia vu cung cdp thong tin ciia ngudi ban ddi véi tinh trang méi mot da duoc
phan tich ¢ trén bai 18 d6 13 nhimg khiém khuyét nghiém trong cia tai san va no anh huong dén
kha ning str dung tai san, anh huong t6i loi ich ciia ngudi mua. Va néu dé nguoi ban duoc huong
loi trong trudng hop nay co vé khong phi hop béi 1& ngudi ban di 1am gi dé xtmg dang véi
khoan loi d6 khi thong tin vé thi truong c6 duoc bai ngudi mua.

Thir ba, xét vé 1oi ich chung ctia x3 hoi, néu nghia vu tiét 10 nhitng thong tin vé thi trudng
nay dugc dat ra thi n6 s€ lam gidm di chu dich tim kiém thong tin ctia cac bén. Dac biét néu do 1a
loai thong tin ma cac bén phai bo ra chi phi dé co dugce rdi sau do phai tiét 10 n6 cho bén con lai
thi chic chin nd lyc tim kiém va thu thap thong tin nhu vay cta cac bén trong tuong lai s& khong
con duoc dién ra. Va khi thong tin khong con 14 thtr khién cac bén mong muén kiém tim thi
duong nhu yéu td thi truong da giam di rat nhidu tinh thu vi va hap din cta né. Piéu nay anh
hudng rat 16n dén sy phat trién kinh té xa hoi.

Nhu vay, trong kinh doanh, vai trd ciia thong tin 1a rat to 16n, viéc phap luat dat ra nghia
vu cung cép thong tin ddi véi cac bén 1a rat can thiét. Tuy nhién nghia vu nay chi nén dit ra véi
nhing thong tin vé san pham, dic biét 1a nhig khiém khuyét, lam giam gia tri sir dung cua tai
san ma khong nén dit ra v6i nhiing thong tin lién quan dén yéu t6 thi truong va nhiing thong tin
khién cho tai san dugc s dung mot cach hi€u qua hon, déng thoi khién néd duge phan bd dén noi
c6 gia tri cao hon.

44 Harold Demsetz, Towards a Theory of Property Rights, The American Economic Review, Volume 57,
1967, p.347-359
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