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Tém tit: Toan cau hod da khién cac giao dich xuyén bién gidi c6 xu hudng ting 1én va diéu nay
ciing khién viéc dong tai chinh chay tir qudc gia nay sang qudc gia khac ngdy cang trd nén phd
bién. Mic du gitp cho cac chi thé gia ting kha nang tham gia vao co hoi kinh doanh nhung giao
dich xuyén bién gidi cling dong thoi tao dicu kién dé che gidu thu nhap nham trén tranh nghia vu
vé thué. Pidu nay gop phan dan dén thuc trang trén thué xuyén bién gidi xay ra khi cac ca nhan va
cong ty da qudc gia str dung cac giao dich xuyén bién giéi nham che gidu thu nhap va tai san ciing
nhu gay kho khin cho cong tac quan 1y thué cua co quan thué. Chinh vi vay, viéc trao ddi théng
tin (Exchange of Information — EOI) trong nhiéu nim qua di dugc quy dinh trong nhiéu cong uéc
va thoa thuan da phuong hay song phuong gilra cac chinh phu cling nhu da la mot mot cong cu
hiéu qua duoc rat nhiéu qudc gia trén thé gidi sir dung dé chdng thét thu thué xuyén bién gisi. Viét
Nam ciing rat tich cuc trong viéc tham gia cac hiép dinh thué v6i cac nudc va vang lanh tho trén
thé gidi ma trong d6 déu co diéu khoan vé trao doi thong tin. Hon thé nita, Viét Nam ciing 1a thanh
vién ciia Dién dan Toan ciu vé minh bach va trao d6i thong tin vé thué (Global Forum) tir nim
2019' va méi tro thanh thanh vién cia Cong wée vé HO trg hanh chinh vé Thué (Convention on
Mutual Administrative Assistance in Tax Matters — MAAC) vao ngay 22/3/2023. Cong udc nay
chinh thtrc ¢6 hiéu lyc tir ngay 01/12/2023.2 Tét ca d6 1a khuon kho phap 1y quoc té dé Viét Nam
thyc hién viéc trao doi thong tin v6i co quan thué nude ngoai phuc vu cong tac quan 1y thué va giai

quyet cac van dé tron, tranh thué xuyén bién gidi.

* Giang vién Khoa Luat, Truong Dai hoc Kinh té - Tai chinh Thanh phd Ho Chi Minh.

Email: hanhhm@uef.edu.vn.

* Nhan vién Khoa Luat, Trudng Pai hoc Kinh té - Tai chinh Thanh phé H6 Chi Minh.

Email: khiemht@uef.edu.vn.

1 yiét Diing (2022), Tang cuong trao doi thong tin dé gidi quyét van dé gian lgn thué, https:/tapchitaichinh.vn/tang-
cuong-trao-doi-thong-tin-de-giai-quyet-van-de-gian-lan-thue.html.

2 OECD (2023), Jurisdictions participating in the Convention on Mutual Administrative Assistance in Tax matters
status — 13 September 2023, https://www.oecd.org/tax/exchange-of-tax-information/Status_of convention.pdf.
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Bai viét nay sir dung phuong phép phan tich, tong hop nham lam rd khai niém EOI va tac dong cua

n6 t6i vi pham phap luat vé thué xuyén bién gi6i.
Tir khéa: trao doi thong tin vé thué, thué, xuyén bién gidi, vi pham phdp ludt vé thué, qudn 1y thué,
EOI
1. Khé khin trong viéc quan ly déi tweng ndp thué va cac ngudn thu thué

Trong diéu kién nén kinh té sd, cac ca nhan, td chirc ¢ thé tién hanh hoat dong kinh doanh
xuyén bién giéi ma khong thudc ddi twong danh thué cua bit ky qudc gia nao néu tuan theo nguyén
tac quan 1y thué truyén thdng can ctr trén su hién dién vat chit cua nguoi nop thué trong khi ca
nhan, t chie do c6 thé phan bd thu nhap vé dia diém c6 loi nhét vé thué theo quy dinh cua tirng
qudc gia.® Nguoi ndp thué co thé trén thué bang cach thuc hién cac giao dich qudc té hoidc bang
cach chuyén tién ra khoi dat nudc (chuyén dich loi nhuan — profit shifting) khién co quan thué quéc
gia bo sot thu nhap can thiét duge dua vao tinh thué ciia ngudi ndp thué.

Hoat dong tron thué xuyén bién giéi gy ra thiét hai v cung nghiém trong. Cu thé, nim
2021 ¢6 bao cdo rang cac qudc gia bi that thoat 483 ty USD do cac vi pham phap lut vé thué cua
cac ca nhan va cac tap doan da phuong; trong s6 d6 co téi 312 ty USD tién thué bi that thoat gy
ra boi cac tap doan xuyén bién giéi va 171 ty USD béi cac ca nhan.* Nam 2022 ghi nhan mot lugng
16n 1o nhuan lién tuc duge chuyén sang cac thién dudng thué: 01 nghin ty USD. Con sd nay tuong
duong 35% tong loi nhudn thu duoc boi cac cong ty da qubc gia bén ngoai qudc gia co tru s¢ chinh
ctia ho. Céc ton that vé thué thu nhap doanh nghiép do su chuyén dich nay gay ra 1a rat 16n, twong
duong véi gan 10% thué thu nhap doanh nghiép dugc thu trén toan cau.® Bat chap nhimng sang kién,
nhirng chinh sach dugc 4p dung nhim ngan chan va han ché tinh trang chuyén dich lgi nhuén, van
dé nay van khéng c6 dau hiéu thuyén giam. Nam 2015, To chirc Hop tac va Phat trién kinh té
(Organization for Economic Cooperation and Developmen — OECD) d trién khai Bién phap Ngin
chin va Chuyén dich loi nhuan (Base Erosion and Profit Shifting — BEPS) va nim 2017, Hoa Ky
da dua ra cac bién phap dé giam sy chuyén dich loi nhuan cua cic cong ty da qudc gia (dong thoi

cit giam thué suat doanh nghiép tir 35 xudng 21 phan trim). Tuy nhién vao nam 2022, tirc 07 nim

3 Vii Thi Nhu Quynh, Lé Thanh Luan - Truong Dai hoc Hang hai Viét Nam (2022), Thu thué dich vu xuyén bién gici
tai Viét Nam: Thyc trang va gidi phdp, https://tapchitaichinh.vn/thu-thue-dich-vu-xuyen-bien-gioi-tai-viet-nam-thuc-
trang-va-giai-phap.html.

4 Tax Justice Network (2021), The State of Tax Justice 2021,
https://taxjustice.net/wp-content/uploads/2021/11/State_of Tax Justice Report 2021 ENGLISH.pdf.

5 Joseph Stiglitz, Annette Alstadsater, Sarah Godar, Panaiotis Nicolaides, Gabriel Zucman, Global tax evasion Report
2024, https://www.taxobservatory.eu//www-site/uploads/2023/10/global_tax_evasion_report 24.pdf.
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sau khi bat ddu quy trinh BEPS va 05 nim sau khi Hoa Ky dua ra cac chinh séch trén, sy chuyén

dich loi nhuan hau nhu khéng thay d6i.8

Mit khac, hoat dong trén thué xuyén bién gidi rat kho dé phat hién va gay khé khin trong
cong tac quan 1y thué cho co quan thué. Thém nita, co quan thué khong c6 tham quyén hodc phuong
tién dé truc tiép 1y thong tin tir cac qudc gia khac.” Khi xdy ra cac vu ro ri thong tin nhu ngan hang
HSBC Thuy S¥, Hb so Panama hay khi c6 két qua tir viéc an x4 thué, cac chuong trinh cong b
thong tin tw nguyén ¢ Hoa Ky, Na Uy, Thuy Dién, Colombia va Argentina thi s6 luong 16n tai san
duoc gidu kin cta cac ca nhén, to chirc nham trén tranh nghia vu vé thué méi bi phanh phui.®

Tém lai, hanh vi trén tranh nghia vu vé thué xuyén bién gidi c6 dién bién phirc tap va cac
sang kién, chinh sach di duoc 4p dung chua thyuc sy phat huy dugc hiéu qua. Tuy nhién, c6 thé
thy vai trd quan trong cua thong tin vé thué nham gitip phat hién ra nhing sai pham. Boi vay, dé
dat duoc muc dich thu thap thong tin vé thué thi bién phap trao dbi thong tin (EOI) di ra doi va
duoc cac qudc gia huong ing va ngay cang duoc ua chudng cling nhu chirng minh dugc tinh hiéu

qua.

2. Trao ddi thong tin vé thué xuyén bién giéi EOI
2.1 Gidi thigu chung vé EOI

Trao d6i thong tin (EOI) 1 hoat dong xuyén bién gidi trong viéc chia sé thong tin vi muc
dich thué giita cic co quan quan 1y thué nham phat hién va ngan chin hanh vi trdn thué, dé dam
bao viéc ap dung dung tham quyén cua luat thué qudc gia va cac hiép dinh tranh danh thué hai 1an
(Double Taxation Conventions - DTC) ciing nhu thuc day viéc tudn thu thué trong nude.® Piéu
khoan EOI xuat hién trong nhiéu cong udc da phuong khac nhau, trong sé d6 c¢6 Cong udc vé HS
trg hanh chinh vé Thué 2011 — MAAC da dugc nhic dén ¢ dau bai viét. Trude khi cong udc nay
dugc thong qua, cac didu khoan EOI, cu thé 1a phwong thirc Trao doi thong tin theo yéu cau (da
duoc dua vao cac hiép dinh dénh thué hai lan va cac hiép dinh trao d6i thong tin vé thué va c6 hinh

thire Trao doi thong tin theo yéu cau (EOI on Request).

® Joseph Stiglitz, Annette Alstadsater, Sarah Godar, Panaiotis Nicolaides, Gabriel Zucman, tldd.

" Miyaki Y. (2015), Exchange of Information for Tax Purposes and Regional Activities. Presentation at Cooperating
to Combat Tax Evasion: Workshop on Enhancing Transparency and Exchange of Information for Tax Purposes
Ngoai ra, xem th€ém OECD, Model Manual on Exchange of Infomation for Tax Purpose,
https://www.oecd.org/tax/transparency/documents/EOI-manual.pdf.

8 Joseph Stiglitz, Annette Alstadsater, Sarah Godar, Panaiotis Nicolaides, Gabriel Zucman, tldd.

9 OECD, Model Manual on Exchange of Infomation for Tax Purpose,
https://www.oecd.org/tax/transparency/documents/EOI-manual.pdf


https://www.oecd.org/tax/transparency/documents/EOI-manual.pdf
https://www.oecd.org/tax/transparency/documents/EOI-manual.pdf

USLC

US LAWCEMTER

HO6 My Hanh, Ho Thién Khiém; Trao D6i Thong Tin Vé Thué Xuyén Bién Gidi — Eoi;
Volume 02/2024
MACC la mét cong cu phap 1y da phuong vé EOI c6 hi¢u luc tir nam 1988. Cong udc duge

viét boi T6 chire Hop tac va Phat trién Kinh té (OECD) va Hoi ddng Chau Au nhim tao diéu kién
thuan loi cho hop tac qudc té giira cac khu vuc phap 1y nham chéng lai hanh vi trén thué quéc té
cling nhu cac hanh vi khong tuan thu khac ctia nguoi ndp thué. Nam 2010, Cong wée di dugce sira
d6i bang mot nghi dinh thu (Protocol) 2010 cho phép nhiéu qudc gia ap dung hon ciing nhu stra
d6i mot s6 diéu khoan dé phu hop véi cac tidu chuan qudc té va thong 1& qudc té vé trao doi thong
tin vi muc dich thué.’® Cong udc hién c6 147 nude tham gia va dugec OECD coi 1a “cong cu phap
1y toan dién va c6 pham vi rong nhat dé trao doi théng tin qudc t€”.1* Cong udc co y nghia quan
trong trong su hop tac gitra cac qudc gia nham trao doi thong tin nham tranh tron thué xuyén bién
gidi va Chuong III cua Cong udc tao co s¢ phap 1y cho ndm loai EOI chinh s€ dugc tom tat & doan
sau cua bai viét. Cong wée ap dung cho tat ca cac loai thué va bao gom quy tic bao mat theo Diéu
22, quy dinh rang tiéu chuan bao mat cao phai duoc duy tri trong qua trinh trao d6i thong tin gitta
cac qudc gia ky két.*2 Quy tic hay diéu khoan bao mat dong vai tro 1a bién phap dam bao va bao
vé quyén loi cta cac ca nhan va to chirc c6 thong tin 1a d6i tuong trao d6i theo Cong ude. Thong
tin nhan dugc chi dugce sir dung cho muc dich thué, bao gém tron thué xuyén bién gidi va khi can
thiét, duoc st dung dé ngan chan tham nhiing, chéng rira tién va cac muc dich khac.

Tiép theo, ndi dung sau day sé& trinh bay vé nhitng lya chon trao d6i thong tin ma cac quc
gia c¢6 thé ap dung khi tham gia MACC, hay cac phuong thirc EOI®:

Dau tién, trao doi thong tin theo yéu cau (EOI on Request - EOIR) 1 khu6n khé toan cau
dau tién dugc OECD 4p dung. Theo co ché nay, co quan thué ¢ quyén yéu cau thong tin nhur bao
c4o ngan hang, chi tiét tai khoan va tai san ctia mot trong nhiing d6i twong ndp thué 1a cong dan
hodc doanh nghiép tir co quan thué nudc ngoai. Thong tin duge yéu cau phai duoc cung cap cho

qudc gia yéu cau mot cach kip thoi va bi mat. Nhim dam béao thuc hién hiéu qua tiéu chuan EOIR,

0 OECD (2023), Convention on Mutual Administrative  Assistance in  Tax  Matters,
https://www.oecd.org/ctp/exchange-of-tax-information/convention-on-mutual-administrative-assistance-in-tax-
matters.htm.

1 OECD (2023), Jurisdictions participating in the Convention on Mutual Administrative Assistance in Tax matters
status — 13 September 2023, https://www.oecd.org/tax/exchange-of-tax-information/Status_of convention.pdf

12 Xem thém Bang cau hoi danh cho cic qudc gia yéu cau tro thanh thanh vién cia MACC tai duong link
https://www.oecd.org/ctp/exchange-of-tax-
information/Questionnaire%200n%20Tax%20Confidentiality%20for%20Countries%20that%20Request%20t0%20B
ecome%20Party%20t0%20the%20Amended%20Convention%200n%20Mutual%20Administrative%20Assistance 2
014.pdf.

1 ADBInstitute (2015), Exchanging Information to Combat Tax Evasion,
https://www.adb.org/sites/default/files/publication/160573/adbi-pb2015-3.pdf

Xem thém Muc 1, Chuong IIT Céng udc vé HJ tro hanh chinh vé Thué 2011 (Convention on Mutual Administrative
Assistance in Tax Matters — MAAC) tai duong link https://www.oecd.org/tax/exchange-of-tax-information/ENG-
Amended-Convention.pdf
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16n, tuan thu mot phz:in hodc khong tuan thu.

HO My Hanh, H6 Thién Khiém; Trao D6i Thong Tin V& Thué Xuyén Bién Gidi — Eoi;
OECD s& tién hanh danh gia ngang hang dinh ky dbi véi cic qudc gia tham gia (peer review

process). Tuy thudc vao mirc do tudn thi, cac qubc gia dugce phan loai 13 tudn thi, tuan tha phan

Theo sau d6, trao d6i thong tin tu dong (Automatic EOI - AEOI) 12 phuong phép ma hai
hodc nhidu qudc gia sir dung dé ty dong trao ddi goi thong tin chil yéu vé tai chinh voi nhau theo

thoa thuén va thu tuc chung. Muc dich ciia AEOI 14 ting cudng thong tin trong quan 1y thué xuyén
bién gidi bang cach cho phép co quan thué tu dong trao d6i thong tin vé tai khoan tai chinh & céc
quéc gia khac do cu dan cua ho nim giir. Cac nudc tham gia AEOI dong ¥ trao d6i chi tiét tai
khoan tai chinh, ching han nhu tai khoan ngan hang, hop dong bao hiém va cic tai san tai chinh
khéc ctia cu dan cia ho dugce gitt & nude ngoai mot cach ty dong.
tam.

Phuong thirc tiép theo 1a EOI ty phat (Spontaneous EOI - SEOI) 14 viéc guri thong tin ngudi

ndp thué co lién quan tir nude nay sang nudc khac ma khong can bat ky yéu cau trudc nao tir nude

tiép nhan. SEOI xay ra khi qudc gia giri thong tin tin rang n6 s& dugc qubc gia nhan théng tin quan

Ngoai ra con c6 cac phuong thirc kiém tra thué dong thoi (Simultaneous tax examination)
va kiém tra thué ¢ nuéc ngoai (Tax examination abroad). Kiém tra thué dong thoi 13 viéc hai hodc
nhiéu co quan thué cta cac nudc tham gia déng y yéu cau mot trong sd ho kiém tra dong thoi hoat
dong thué cua cac ddi twong ndp thué. Trong qua trinh kiém tra thué déng thoi, mdi co quan thué
s& kiém tra cac hoat dong thué ctia c4 nhan & qudc gia ctia ho va trao doi thong tin phat hién dugc
giita cac qudc gia v6i nhau. CON ndi dung phuong thirc kiém tra thué & nuéc ngoai 1a: qubc gia

nam thong tin v€ nguoi ndp thué cho phép dai dién ctia co quan thué ctia quoc gia yéu cau thong
tin d6 ¢6 mat ¢ trong nudc trong qua trinh kiém tra van dé thué dugc yéu cau.
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Hinh 1 — M§t so phwong thirc EOI pho bién'*

EOI theo yéu cdu |
- » | 2YeucEOI | @
CO QUAN THUE > Cco QUAll: GT;{JIE NUOC
1. Piéu tra dé phét hién van dé thué < 3. Thu thip théng tin
| 4. Cung cép thong tin l <
EOI ty phat
2. Ty phat cung cAp thong . .
CO QUAN THUE tin CORUANIHUENLUE
L Thu thidp thiing tin hiyiich cho P 3 Bl id theny o duce @
Co quan thué nudc ngoai bit diu dicu tra thué
’ EOI ty dong
2. Trao d6i thong tin khéi =
CO QUAN THUE luong 16n g0 QUAgchflE NUGC
L: Thu thdp thong tin sl chinh fiéy, /< ™1 Fhuihie thong tin £2i ot it
AR S . chuén lién quan thué

2.2 Téc dpng ciia EOI dén tinh trang tron tranh nghia vu nép thué
Tru6e khi danh gia tic dong cua EOI, can 1am rd rang mot trong nhitng yéu t6 quyét dinh
va dam bdo tinh hiéu qua cua bién phép nay la sy tham gia vao hoat dong trao ddi thong tin cua
cac quoc gia. Nghia 1a cang nhiéu nuéc dang ky 1am thanh vién MAAC hay tham gia vao cac hiép
dinh da phuong c6 diéu khoan EOI thi khéi lugng thong tin c6 thé thu thap cang nhiéu. Pang chu
¥, vao nam 2005 chi c6 82 hiép dinh song phuong hay da phuong c6 diéu khoan EOI dugc ky boi
cac thanh vién Dién dan Toan cdu nhung dén nam 2014 con sé nay da tang 1én hon 3000.'° Thém
nita, nhu da dé cap ¢ phan trudc, tinh dén thoi diém ngay 13/9/2023 di c6 147 qubc gia trén thé
gidi tham gia Cong udc vé HO trg hanh chinh vé Thué. Sb luong cac nude bat tay nhau st dung
EOI ngiy cang ting da phan nao thé hién sirc anh hudng tich cuc cua cong cu ndy.
Ngoai ra, tic dong ctia EOI trong nd lyc ngan chin va loai bo hanh vi trén thué xuyén
bién giGi 1a rat dang ké. Trong Béo céo thuong nién ctia Dién dan toan ciu nam 2022 vé cac van

dé EOL OECD liét ké hang loat nhitng thanh qua dat duoc'® chang han nhu:

4 OECD, Model Manual on Exchange of Infomation for Tax Purpose,
https://www.oecd.org/tax/transparency/documents/EOI-manual.pdf

Va ADBInstitute, tldd.

15 ADBInstitute, tldd.

16 OECD (2022), Raising the Bar on Tax Transparency — 2022 Global Forum Annual Report,
https://www.oecd.org/tax/transparency/documents/global-forum-annual-report-2022.pdf.
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(1) Thong tin ve hon 111 tri¢u tai khodn tai chinh véi gié tri udc tinh gan 11 nghin ty EUR
da duoc trao doi tu dong vao nam 2021;
) Hon 114 ty EUR doanh thu bb sung (tir thué, 1ai, hinh phat) di duoc xac dinh cho dén
nay nho dén cac chuong trinh tiét 16 thong tin ty nguyén va diéu tra thué & nude ngoai, voi hon 30
ty EUR duoc xac dinh béi cac qudc gia phat trién ké tir ndm 2009;
(3) Trong giai doan tir 2019 dén 2021, gan 2.6 ty EUR d3 duoc xac dinh nho EOIR, gan 2.4
ty EUR tir AEOI va hon 2,5 ty EUR tr viéc tiét 16 thong tin tw nguyén va cac bién phap khac;
4) Hon 25.000 yéu cau cung cap thong tin di duoc giri vao ndm 2021 nham hd trg cac cudce
diéu tra thué dang dién ra.

V6i nhitng thanh tyu nhu trén, EOI di chimg minh dugc tinh hiéu qué trong cudc chién
chéng trén thué xuyén bién gii. Tuy nhién, c6 mot sd rao can cho EOI c¢6 thé ké dén nhu: chat
luong hay tinh chinh xac cta cac thong tin; ganh nang tham dinh théng tin hang nim?’, v.v. Bai
viét chua dwa ra duoc giai phap phéap 1y cho viéc ning cao hiéu qua cho EOI nhung viéc chi ra
duoc nhing bat loi ma EOI ¢ thé d6i mat sé tao tién dé cho nghién ctru sdu sic hon trong twong
lai: Mot s6 thach thirc dbi voi viée thuc hién EOI trong cudc chién chéng tron thué xuyén bién gioi

va cac giai phap khic phuc.
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