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Tom tat

Bai viét danh gid tinh kha thi cia phdp ludt hién hanh vé chdt lwong san pham, hang héa; thu hoi san
phém, hang héa va boi thwong thiét hai qua ba vu viéc thuc tién: mi Hao Hdo Acecook bi thu héi tai EU (2021-
2022); xiic xich Vietfoods bi cdo budc chita chat cdm (2016); va keo rau cu Kera vi pham quy dinh vé ghi nhén
(2024 - 2025). V6i phuong phdp nghién ciru phan tich, tong hop, nhom tac gia chi ra nhitng bdt cdp ciia phap
ludt va nhing vudng mac trong thue tién _dp dung phap ludt. Tir d6, nhom tac gia dé xudt nhitng kién nghi
hodn thién quy dinh vé chat lwong san pham hang héa; ché dinh thu hoi san pham va trach nhiém san phém;
diea ra gidi phdp nham quan Iy hiéu qua chdt heong hang héa, san pham va bdo vé quyén loi nguoi tiéu ding.

Tir khoa: an toan, boi thuong thiét hai, nguoi tiéu ding, san pham, thu héi

Abstract

The article assesses the feasibility of regulations on product and goods quality; product and goods
recall and compensation for damages through three practical cases: Hao Hao Acecook noodles recalled in
the EU (2021-2022), Vietfoods sausages accused of containing banned substances (2016),; and Kera vegetable
candy violating labeling rules (2024 - 2025). Using the method of analysis and synthesis, the group of authors
highlights the inadequacies of the law and the difficulties in the practical application. From there, the group
of authors proposed recommendations to improve as well regulations on product and goods quality, product
recall, and product liability; as solutions to effectively manage product and goods quality and protect
consumer rights.
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1. San pham, hang héa khong dam bio an toan

Theo Luat Bao vé quyén logi nguoi tiéu dung Viét Nam nam 2023 (Luat BVQLNTD
nam 2023), “san pham, hang hoa co khuyét tat 1a san pham, hang héa khong bao dam an toan
cho nguoi tiéu dung, co kha nang gay thiét hai cho tinh mang, sirc khoe, tai san cua nguoi
tiéu dung nhung chwa phat hién dugc khuyet tat tai thoi diém san pham hang hoa dugc cung
cap cho nguoi tiéu dung méc du san pham hang hoa d6 dugc san Xuat theo dung tiéu chuén,
quy chuan k¥ thuat hién hanh, bao gom: san pham, hang héa san xuit hang loat c6 khuyét tat
phat sinh tir thiét ké k¥ thuat; san pham, hang hoéa don 1é c6 khuyét tat phat sinh tir qua trinh
san xuét, ché bién, van chuyén, luu giit va sir dung; san pham, hang hoa tiém an nguy co giy
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mat an toan trong qué trinh sir dung nhung khong c6 hudéng dan, canh bao day du cho ngudi
tiéu dung”.!

Luét Chat lugng san phém, hang héa Viét Nam nam 2007 stra ddi, bd sung nam 2025
(Luat CLSPHH nam 2007 sira d6i nam 2025) c6 cach tiép can khac, hang hoa, san phdm c6
thé ¢6 rai ro va rai ro dugc phan theo mirc do khac nhau. “Rui ro cia san pham, hang hoa 1a
kha néng xay ra cac sy kién khong mong mudn trong sudt qua trinh san xuat, van chuyén luu
giit, bao quan va st dung san pham, hang hoa co thé gay anh huong tiéu cuc den chét luong,
an toan hogc tinh pht hop cua san pham, hang hoa, tir d6 tac dong dén quyén loi hop phap
cua ngudi tiéu dung, doanh nghiép va céc bén lién quan™.

Tai Chi thi 85/374/EEC thong qua ngay 25/7/1985 cua Hoi dong Lién minh chau Au,
mot san phém duoc coi 1a bi 16i khi n6 khong bao dam mirc do an toan ma mot ngudi cd
quyén dugc ky vong, xét dén moi hoan canh lién quan, bao gdm: cach thic san pham duoc
trinh bay; muc dich sir dung ma mot cach hop 1y c6 thé du dodn rang san pham s& duoc st
dung; va thoi diém san pham dugc dua vao luu thong.

Theo Luat cua Australia, mot san phém dugce coi 12 ¢6 131 vé an toan néu murc do an toan
ctia nd thap hon mic ma ‘nguoi tiéu dung noi chung co quyén ky vong, cin ctr vao tt ca cac
hoan canh lién quan, chang han nhu cach san pham duoc tiép thi, dong goi, ghi nhan, cac
hudng dan sir dung va canh bao di kem muc dich st dung hop 1y ctia san pham, ciing nhu
thoi diém san pham duogc cung cép.*

Céch tiép can khac nhau tir phap luat Viét Nam va cac qudc gia trén thé gidi cho thay
san pham, hang hoa khong bao dam an toan déu cé nhitng dic diém sau: (i) Nguyén nhdn: san
pham khong hoan hao do qua trinh san xuét, luu thong, huéng dan sir dung va canh bao hoic
thoi diém san pham duoc cung cip. (ii) Hé qua: Khong dam bao an toan cho nguoi st dung
vi ¢6 kha nang gay thiét hai cho ngudi str dung. Vi vay, chiing ti rit ra khai niém san pham
khong an toan nhu sau: “San pham, hang héa khong bao dam an toan 1 nhitng san pham
khong dat yéu cau vé tinh an toan, phét sinh tir cac khiém khuyét trong qué trinh thiét ké, san
xuét, bao quan, luu thong, huéng dan sir dung, canh bao, hoic do thoi diém cung cép khong
phu hop, dan dén nguy co gay thiét hai cho suc khoe, tinh mang hoac tai san ctia nguoi ti€u
dung”.

2. Cac vu viéc lién quan sian phim, ~hang héa khong bdo diam an toan tai Viét Nam
2.1. Acecook Viét Nam bi thu héi san pham tai chdu Au (2021-2022)

Vao thang 8/2021, Co quan An toan thyc pham Ireland (Food Safety Authority of
Ireland, FSAI) da phat hién du luong ethylene oxide (EO) vuot mtic cho phép trong mot sd
16 mi an lién do Cong ty Acecook Viét Nam san xudt va xudt khau sang thi truong chau Au.’
Sau thong bao tir Ireland, nhidu qudc gia trong Lién minh chau Au (European Union, EU)
nhu Phap, Ha Lan ciing tién hanh kiém tra va thu hdi cdc san pham lién quan. Tai Phap, viéc
thu hoi duoc thuc hién vao thang 11/2021 dbi véi cac 16 hang dwoc xac dinh 14 co nguy co

! Khoan 4, bidu 3 Luat BVQLNTD niam 2023

2 Khoan 5, Bidu 3 Luat CLSPHH nim 2007 stra d6i nim 2025

3 Xem Council Directive 85/374/EEC on the approximation of the laws, regulations and administrative provisions of the
Member States concerning liability for defective products, Art. 6 (1). Official Journal L. 210, p. 29-33

4 Australian Competition and Consumer Commission, Product safety - Manufacturer liability for goods with safety defects. Trong
Product safety laws and liability, 2025, https://www.productsafety.gov.au/business/understand-product-safety-
rules/product-safety-laws-and-liability, tham khao ngay 03/7/2025.

5 Thu Hoai, Thi Ha, “Ireland recalls Vietnam's Hao Hao noodles over food safety concerns”, VCCI Uniting Entreprnueus, Ireland
recalls Vietnam's Hao Hao noodles over food safety concerns, 2021, tham khao ngay 03/07/2025.
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chira chat EO.S Hai san pham chinh bi 4nh huéng bao gom mi Hao Hao vi tom chua cay va
mién Good.” Theo tiéu chuan ciia EU, chat EO bi cam tuyét ddi trong thuc pham vi 1a chat
gy ung thu nhom 1 theo phan loai ciia T6 chirc Y té thé gii (World Health Organization,
WHO).® Sau khi c6 canh bao tir FSAI vao ngay 20/8/2021, cic san pham bi thu hdi tai cac
diém ban 1¢ ¢ Ireland. Doanh nghiép chu dong phdi hop véi cac co quan tai Phap dé thu hoi
cac 16 hang nghi ngo trong thang 11/2021.

V& phia Viét Nam, B6 Cong Thuong Viét Nam yéu cau Acecook Viét Nam bao céo quy
trinh san xuat va danh gia mic d6 anh huong, dong thoi tién hanh kiém tra cac san pham dang
lwu hanh trén thi trudng trong nude.’ Cac co quan chirc ning cua EU va Viét Nam d3 phdi
hop thuc hién céac thi tuc thu hoi, kiém tra va giam sat trong sudt qua trinh thu hoi. Doanh
nghiép ciing ting cuong minh bach héa quy trinh san xuat, bé sung hé thong kiém tra du
luong EO va lam viéc chat ché voi cac dbi tac nhap khau. Sau gan 2 nim giam sat nghiém
ngat, khong phat hién thém san pham c6 du lugng EO, tir ngay 2/7/2024, EU chinh thire bal
b6 bién phap kiém tra bat budc tai cira khau ddi véi cac san pham mi an hen cua Viét Nam.'?

Qua trinh xtr ly vu viéc cho thay viéc ap dung quy dinh phap luat vé trach nhiém thu
héi, yéu cau giai trinh va giam sat ddi voi viée thu hoi san pham, hang hoa khong bao dam an
toan tai Viét Nam 1a twong d6i tot. Cu thé: (i) Vé phia t6 chirc kinh doanh, Acecook da trién
khai chinh sach thu hdi ty nguyén, déng thoi thuc hién kiém nghiém lai va cam két minh bach
thong tin; (ii) Vé phia co quan quan Iy, Bo Cong Thuong di yéu cau doanh nghiép bao céo
va kiém tra chat ché. (iii) Vé phoi hop quoc té, Viét Nam phdi hop véi cac co quan tai EU
chit ché. Piéu nay minh chimg 16 cic doanh nghiép Viét Nam néi riéng va Viét Nam néi
chung nd luc tuan thu quy dinh vé an toan thyc pham theo thong 1¢ qudc té.

2.2. Vu xic xich Vietfoods chiva chit phu gia natri nitrat - “chdt cdm”

Ngay 20/4/2016, Poi Quan 1y thi truong sé 14 thudc Chi cuc Quan Iy thi trudng Ha Noi
tién hanh kiém tra kho dong lanh ctua Cong ty Héng Anh tai quan Hoang Mai, Ha Noi va tam
giir khoang 2,2 tan xuc xich mang nhén hiéu Vietfoods.!' Co quan nay nghi ngd san pham c6
chira chit sodium nitrat INS 251, vén bi cho 13 c6 kha niang giy ung thu va da cong khai vai
cac bao rang cac mau xuc xich c6 chira chit cAm gay nguy hiém cho strc khoe ngudi tiéu
ding.'? Két qua phan tich do Vién Kiém nghiém an toan vé sinh thuc pham qudc gia thyuc
hién cho théy ca bdn mau xuc xich déu chtra Sodium Nitrat INS 251, v6i ham lugng trong

Vietnam Insider, Ireland recalls a range of Acecook Vietnam instant noodle products, 2021,
https://vietnaminsiders.com/ireland-recalls-recall-a-range-of-acecook-vietnam-instant-noodle-products-heres-why, = tham
khado ngay 03/6/2025.

7 B6 Cong Thwong, B6 Céng Thwong khdn trwong xdc minh théng tin lién quan dén cdnh bdo vé sdn phdm mi Hdo Hdo va mién
Good ctia Acecook, 2021, B Cong Thwong khan treong xac minh théng tin lién quan dén canh bao vé san phdm mi Hao Hao va
mién .., tham khao ngay 3/7/2025.

8 See Art.18 Regulation (EC) No 396/2005 of the European Parliament and of the Council of 23 February 2005
on maximum residue levels of pesticides in or on food and feed of plant and animal origin
and amending Council Directive 91/414 /EEC, eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32005R0396, tham
khao ngay 3/7/2025.

9 B6 Cong thwong, tldd, 2021

10 See VOVS, European market reopens for Vietnamese instant noodles, European market reopens for Vietnamese instant
noodles, 2024, tham khao ngay 03/07/2025.

! Xem Minh Anh, “Khin trwong xt Iy vu viéc thu giit 2,2 tin xtc xich Vietfoods”, Bdo dién tir Chinh phii (Chuyén trang Thii d6
Ha Néi), Khan trwong x( Iy vu viéc thu gitr 2,2 t4n xidc xich Vietfoods, 2016, tham khao ngay 03/07/2025.

12 em Bao Phap luét, Vu xtic xich Vietfoods: QLTT cung cdp théng tin khéng ding ludt, 2016, https://plo.vn/vu-xuc-xich-viet-
foods-qltt-cung-cap-thong-tin-khong-dung-luat-post391458.html, tham khao ngay 08/06/2025.
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khoang tir 89 dén 100 mg/kg.!* Tuy nhién, theo phu luc I, danh muyc phu gia dugc phép sir
dung trong thyc pham (Ban hanh kém theo Thong tu s6 27/2012/TT-BYT ngay 30/11/2012
), Sodium Nitrat INS 251 1a phy gia bao quan va gitt mau c¢6 ngudng cho phép téi da la 35
mg/kg d6i v6i pho mat u chin hoan toan (ké ca bé mat). Thong tu s6 27/2012/TT-BYT khong
quy dinh ctia vé ngudng cho phép tdi da natri nitrate ddi véi thuc pham tir thit, trong d6 co
xuc xich.

Uy ban Tiéu chuan thuc phim qudc té (Codex Alimentarius Commission, CAC) da xay
dung céac tiéu chuan qubc té vé thuc pham, bao gdom quy dinh vé phu gia thuc pham. Theo
Tiéu chudn chung vé phu gia thuc pham Codex (Codex General Standard for Food Additives,
GSFA), natri nitrat (INS 251) la mot phu gia thye pham duoc phép sur dung trong mot sO san
pham thit ché bién nham muc dich bao quan va 6n dinh mau sic. Poi véi cac san pham thit
d3 qua ché bién nhiét hodc chua qua ché bién nhiét, CAC cho phép sir dung natri nitrat v6i
mirc gidi han t6i da 1én dén 500 mg/kg, tinh theo ion nitrat (NO57)."

R rang, ham lugng natri nitrate trong xtc xich Vietfoods khong dam bao tiéu chuan
ctia Viét Nam nhung dat chuan cta Codex. Theo d6, d6i voi phu gia thuc pham, chat hd tro
ché bién thuc phém khong thugc danh myc dugc phép str dung cua Viét Nam; san phém co
chtra phu gia thyc phém, chat hd tro ché bién thuc phém khong thuoc danh muyc dugc phép
st dung ctia Vi¢t Nam nhung thu¢c danh muc theo quy dinh ciia Codex hoac dugc phép st
dung & nudc san xuat, Cuc An toan thuc pham s& xem xét dé cho phép cong bd san pham.'
Cuc An toan thuc phém dé ra cong van 3289/ATTP-KN ngay 23/5/2016 cho rang, Natri Nitrat
251 khong phai la chat cAm st dung trong san xuat, ché bién thyc phadm va ham lugng dugc
phat hién nam trong murc cho phép nén khong gay hai cho strc khoe ngudi tiéu dung. 16 Cung
ngdy, Chi cuc Quan 1y thi trudng Ha Noi ra quyét dinh hiy bién ban xir phat hanh chinh va
tra lai toan bo 16 hang d4 bi tam gitr vi khong du co so dé xac dinh c6 hanh vi vi pham phap
luat.!”

Qua vu viéc nay cho thay,(i) Vé co quan qudn ly: Co quan quan 1y nha nudc can can
trong khi ra quyét dinh vé san pham khong bao dam an toan; xir phat hodc thu hdi san pham,
hang hoa. (ii) Vé tinh twong thich véi tiéu chudn qudc té, can ra soat va so sanh tiéu chuan
chat lugng ciia Viét Nam véi tiéu chuin qudc té dé dam bao twong thich. (iii) Vé thong tin
toi nguoi tiéu dung, thong tin téi ngu:c‘yi tiéu dung vé san pham khong bao dam an toan can c6
quy trinh tranh gay “hoang mang” cho nguoi tiéu dung; anh hudng to1 uy tin va gay thiét hai
vat chat cho té chirc, c4 nhan kinh doanh.

2.3. Vu vigc keo Kera vi pham quy dinh vé ghi nhan (2024 - 2025)

13 Xem Tréan Lam, Quang Hiing , “Xiic xich Vietfoods chira chit giy ung thu”, Stic khde va dori séng, 2016, Xtc xich Vietfoods chira
chit gy ung thw, tham khao ngay 03/07,/2025.
14 Codex Alimentarius Commission (2016), Discussion paper on the use of nitrates (INS 251, 252) and nitrites (INS 249, 250)
(CX/FA 17/49/11). FAO/WHO Food Standards Programme, Codex Committee on Food Additives,( Forty-ninth Session, Macao
SAR, China, 20-24 March 2017), p.16, https://www.fao.org/fao-who-codexalimentarius/sh-
proxy/en/?Ink=1&url=https%253A%252F%252Fworkspace.fao.org%252Fsites%252Fcodex%252FMeetings%252FCX-711-
49%252FWD%252Ffa49_11e.pdf, tham khao ngay 3/7/2025.
15 Khoan 2, Piéu 8 Thong tw 19/2012/TT-BYT vé hwéng din viéc cong bs hop quy va cong bs phit hop quy dinh an toan thuc
phdm
16 Xem Tri Diing, “Thi twéng “vao cudc” vu Viet Foods”, Tap chi Kinh té va dw bdo online, 2016, Thii twéng “vao cudc” vu Viet
Foods|, tham khao ngay 03/07/2025.

7 Trung Kién, Qudn Iy thi trwong lam sai, ddy mdt doanh nghiép ldm cdnh nguy khén, 2016, https://dantri.com.vn/kinh-
doanh/quan-ly-thi-truong-lam-sai-day-mot-doanh-nghiep-lam-canh-nguy-khon-20160530091236721.htm , tham khao ngay
09/06/2025.
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Cubi nam 2024, Cong ty Co phan Tap doan Chi Em Rot (CER Group), co tru s¢ tai TP.
Thi Dtrc, dua ra thi truong san pham keo rau cu Kera (Supergreens Gummies), dugc san Xudt
tai Cong ty TNHH Asia Life tai tinh Pk Lik. Thong qua mang xa hdi, san pham duoc quang
c40 v6i ndi dung “mat vién thay mot dia rau” va c6 su tham gia ctia nhiéu KOLs (key opinion
leader, ngudi c6 tam anh hudng chinh) nhu Quang Linh Vlogs, Hing Du Muc) va Hoa hau
Thuy Tién.!'® Cac noi dung quang cdo thu hat sy chu y cua nguoi ti€u dung nhung cling phat
sinh “nghi van” vé chit lugng cua san pham so véi noi dung quang cao. Vién Kiém nghiém
an toan vé sinh thuc pham qudc gia da phat hién, san pham keo Kera ¢ chira sorbitol - mot
chat tao ngot v6i ham lwong 33,4g/100g nhung khong ghi trén nhan san pham theo quy dinh.'
Trudc sai pham nay, UBND tinh Dak Lak d4 ra quyét dinh:2° (i) Hanh vi vi pham: Thuc hién
khong dﬁy du vé theo doi nhiét do, do am ddi véi nguyén li¢u, san phém tai khu vuc chira
dung, kho bao quan; Co s¢ san xudt thyc phém thudc dbi twong bat budc thiét 1ap va ap dung
hé thong phan tich nguy co va kiém soat diém t&i han da co thiét 1ap nhung khong ap dung
day du trong thurc té; San xuat san pham thudc dién ty cong bd san pham khong phu hop voi
tiéu chuan da cong bd; Budn ban, luu thong san pham thuc pham thém chat phy gia so véi
tiéu chuém da cong bd. (ii) Hinh thirc xir [y: Phat 224 triéu dong; dinh chi toan bg hoat dong
san xuét thuc pham trong thoi han 02 thang ké tir ngay nhén dugc quyét dinh; thu hoi va tiéu
hay 4.080 san phdm do khong phu hop voi tiéu chuan da cong bo.

S& An toan thuc pham TP. HO Chi Minh c6 quyét dinh:?' (i) Hanh vi vi pham: san xuat,
van chuyén, luu giit, budn ban hang héa c6 nhian khong dung theo quy dinh; kiém nghiém san
pham c6 chira sorbitol nhung khong thé hién trén nhin san pham theo quy dinh; san xuat,
budn ban, luu thong thuc pham trén thi truong co gia tri dinh dudng khong phu hop so véi
thong tin da dugc to chie kinh doanh tu cong bd. (ii) Hinh thire xir Iy: budc thu hdi hang hoa
va budc ghi nhin hang héa ding quy dinh; budc thu héi va tiéu hay nhin hang hoa vi pham;
bude huy hoac chuyén d6i muc dich st dung hang hoa; budc ndp lai s6 tién béng tri gia tang
vat, phuong tién vi pham; budc thu hoi ban tu cong bd san phém.

Bén canh d6, nhiéu co quan nha nudc c6 thAim quyén di tién hanh xac minh, diéu tra va
ra quyét dinh khac nhau tir Bo Cong Thuong, B Cong an, Cuc phat thanh va truyén hinh.
Qua vu viéc nay cho thiy: (i) Vé co quan quan ly: xt Iy mot vu Vlec lién quan t&i san pham,
hang hoa khong bao dam an toan s€ do nhiéu co quan ¢ thAm quyén tham gia. Cac co quan
phdi hop voi nhau dé giai quyét vu viée. (i) Vé t6 chike, c¢d nhdn kinh doanh: c6 trach nhiém
thu hdi san pham, hang héa va hoan tra tién cho ngudi tiéu dung; tiéu hiy san phdm, hang
hoéa; ghi nhan hang hoéa dang quy dinh va cung cip thong tin dang tinh ning, cong dung ciia
san pham, hang hoa. (iit) Vé trach nhiém phdp 1y: t chirc, ca nhan kinh doanh ganh chiu trach
nhiém phap ly vé hanh chinh, dan su va hinh sy. Trong do, trach nhiém hinh sy dugc ap dung
néu lién quan t6i toi pham “san xuat, budn ban hang gia 1a lvong thyc, thuc pham, phu gia

18 Xem Nguyé&n DPirc Mirng, “Cong ty Chi Em Rot va Asia life san xudt keo Kera bing nhitng nguyén vt liéu gi?”, Céng an nhdn
dan online, Cong ty Chi Em Rot va Asia life sdn xu4t keo Kera bang nhitng nguyén vat liéu gi? - Bdo Cong an Nhan dan dién tt,
2024, tham khao ngay 07/07/2025.

19 NT, “Kiém nghiém keo rau cti Kera: Phat hién chAt tao ngot nhung khéng ghi trén nhan”, Céng an Tp. H6 Chi Minh, 2025, Kiém
nghiém keo rau ci Kera: Phat hién chit tao ngot nhung khong ghi trén nhin, tham khdo ngay 07,/07/2025.

20 Xem Tué Nhi, “Cong ty san xudt keo Kera bi phat hon 224 triéu dong, tiéu huy 4.080 hop, VTC New, 2025, Céng ty san xuat
keo Kera bi phat hon 224 triéu dong, tiéu huy 4.080 hop, tham khao ngay 07/07,/2025.

21 Song Trang, Vu keo Kera: Sdn phdm bi thu hdi, CER Group tan rd, nguoi dai dién nhdn két ddng, 2025, Vu keo Kera: San phiam
bi thu hdi, CER Group tan rd, ngudi dai dién nhan két déng | Tin néng | Poi séng - VGT TV, tham khao ngay 07/07/2025.
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thuc pham” va “Ira ddi khach hang” (Piéu 193 va 198 Bo luat Hinh sy nam 2015 stra d6i, bo
sung nam 2017).

3. Giai phap, kién nghi nham néng cao trach nhiém ciia chii thé kinh doanh déi véi
san pham, hang h6a khong bao dam an toan

3.1. Tiéu chudn chit lwong sin phim, hang hoa

Qua vy viée xuc xich Vietfoods va my, mién Acecook néu trén, vé tiéu chuan chét luong
san pham, hang hoa c6 mot s6 bat cap va vudng mic sau:

a. Khac biét giira tiéu chuan chdt lwong Viét Nam va quéc té

Néu tiéu chuan ciia Viét Nam khac so véi tiéu chuan qudc té, san pham, hang hoa trong
nuoc co thé gap “kho khian” nhu trudng hop cua xuc xich Vietfoods khi dat tiéu chuan qudc
té nhung khong dat tiéu chuan Viét Nam. Diéu nay din dén to chire, c4 nhan kinh doanh c6
thé phai thyc hién trach nhiém dbi v6i hang hoa, san pham khong bao dam an toan nhu thu
hoi san pham, boi thuong thiét hai va phat vi pham.

b. Trdch nhiém cia co quan quan 1y vé tiéu chudn chat lwong san phdm, hang héa

Co quan quan ly gap kho khan trong viéc ap dung tiéu chuan Viét Nam hay tiéu chuan
quoc té dé danh gia vé chét lugng san pham hang hoa. Viéc van dung tiéu chuan khac nhau
s& dan dén viéc truy ctru trach nhiém ddi v6i chu thé kinh doanh 14 khac nhau. Diéu d6 c6 thé
dan dén thiét hai cho chu thé kinh doanh néu van dung tiéu chuin khong phu hop. Cac co
quan quan 1y khac nhau c6 thé van dung tiéu chuan khac nhau khién t6 chirc, ca nhan kinh
doanh gip kho khin trong qua trinh thyc hién quyét dinh ciia co quan.

c. Thii tuc céng bé théng tin vé san pham, hang héa khéng dat tiéu chuan chat lwong

Cong b thong tin san pham, hang hoa khong dat tiéu chuan chat lwong - san pham, hang
hoa khong bao dam an toan s& anh huong t6i cha thé kinh doanh. Tuy véy, thong tin nay s&
tac dong rat 1on toi nguoi tiéu dung va c6 thé gdy “hoang mang”.

Tir vudng mic, bt cap néu trén, chiing toi dé xuat nhitng giai phap, kién nghi sau:

Thit nhat, tiéu chudan chat lwong Viét Nam nén quy dinh twong dwcong va hai hoa véi tiéu
chudn quoc té dé: Mgt la, hang héa san pham Viét Nam phu hop véi tiéu chuan qudc té va dé
dang tiép can thi truong quédc té. Hai la, san pham, hang hoa duoc luu thong trén lanh thd
Viét Nam c6 tiéu chuan chat lugng tuong duong véi tiéu chuan chat luong quc té s& 1a nhitng
san phém, hang hoa c6 chét lugng dam bao an toan nén nguoi ti€u dung dugc bao vé tt vé
stc khoe, tinh mang va tai san. Ba la, co quan quan 1y nha nuéc dé dang trong viéc van dung
tiéu chuan chat luong dé quan 1y vé san pham, hang hoa tai Viét Nam.

Thir hai, truong hop tiéu chuan chat luong Viét Nam thap hon hoic khong twong duong
v6i tiéu chudn qudc té thi wu tién ap dung tiéu chuan qudc té. Néu tiéu chuan Viét Nam cao
hon tiéu chuan qudc té thi vu tién ap dung tiéu chuan Viét Nam. Nguyén tic nay sé gitp chu
thé kinh doanh cling nhu co quan quan ly nha nudc dé dang van dyung.

Thir ba, théng nhit co quan c6 thim quyén cong bd thong tin san pham, hang hoa khong
bao dam chat lugng sau khi tlep nhan thong tin tir cdc co quan khac nhau 1a Uy ban Tiéu
chuén do ludng chat lugng quoc gia, tryc thuoc Bo Khoa hoc va Cong ngh¢. Quy dinh nay
gitip thong tin cong bd chinh thirc, chinh xac nham bao vé chu thé kinh doanh déng thoi tranh
nguoi tiéu dung “hoang mang” nhu vu Vietfoods.

3.2. Trach nhi¢m thu hoi san pham, hang héa khéng bdo diam an toin

Tt vy viée my va mién ciia Acecook khong bao dam an toan bi thu hdi & chau Au va
keo Kera bi thu hdi & Viét Nam cho thay mot sO nhitng vudng méc, bt cap sau:



EE

a. Khac biét gita quy dinh cia Lién minh chéau Au khéc so véi quy dinh ciia Viét Nam
vé nguyén nhdn va thu tuc thu héi.

Vé nguyén nhan thu héi: Theo phap luat EU, san pham thu hoi 14 san pham nguy hiém.
Trong d6, san pham nguy hiém 14 bat ky san pham nao trong diéu kién sir dung binh thuong
c¢6 nguy co ddi voi su an toan va strc khoe ctia con nguoi. 2 Khac vo1 EU, san pham c6 khuyét
tat 1a san pham phai thu hoi. Theo d6, san pham khuyét tat gdm: nhém A 1 san pham c6 kha
ning gay thiét hai cho stic khoe, tinh mang ctia ngudi tiéu dung; nhém B 12 san pham c6 kha
nang gy thiét hai cho tai san ctia nguoi tiéu dung.??

Vé chii thé ra quyét dinh thu héi: Tai EU, thi tuc thu hdi duoc dua ra boi Co quan giam
sat thi truong (Market Surveillance Authorities, MSA). Tai Viét Nam, tuy vao truong hop san
pham khuyét tat loai A hodc B, co quan ra quyét dinh thu hoi 1 khic nhau theo quy dinh tai
Diéu 17, 18 Nghi dinh s6 55/2024/ND-CP vé huéng dan mdt s6 dieu cia Luat BVQLNTD.

Vé théng bdo thu hoz Theo phap luat EU, thong bao gom tat ca thong tin nhan dang san
pham c6 lién _quan; mdi nguy hiém ciia san pham va nguyén nhan; hudng dan don gian vé
nhirng viéc can lam; bién phap khac phuc; chi tiét lién hé.2*Theo phép luat Viét Nam, thong
bao gom tat ca thong tin mo ta san pham, hang héa phai thu hdi; 1y do thu hdi san pham, hang
hoa va canh bdo nguy co thi¢t hai do khuyet tat cua san pham, hang hda giy ra; thoi gian, dia
diém, phuong thtrc thu hdi san pham, hang héa; thoi gian, phuong thic khic phuc khuyét tat
clia san pham, hang hoa; ndi dung khac c6 lién quan (néu c6).2° Tuy vdy, trong thong bao
khong c6 hudng dan ngudi tiéu dung nén thue hién hanh dong nao dé tranh thiét hai xay ra.

Vé sau théng bdo thu héi: Tai EU, co quan c6 tham quyén cta qudc gia thanh vién phai
x4c dinh duoc rii ro thong qua danh gia rii ro theo huéng dan danh gia rii ro ctia EU? va
thong bao toi hé thong trao doi thong tin nhanh cua EU (Rapid Exchange of Information
System — RAPEX)?’; nha diéu hanh kinh té thyc hién viéc thu hdi san pham da ban trén thi
trudng 6 tit ca cac qudc gia EU; ca nhan, t6 chirc kinh doanh va MSA céc nudc tiép tuc truyén
thong toi ngudi tiéu dung vé san pham thu hoi. Tai Viét Nam, ca nhan, t6 chtc kinh doanh
thu hoi va xu ly san phém, hang hoda c6 khuyét tat; thuc hién cac bién phap can thiét dé bao
vé quyeén loi ngudi tidu dung; bao céo co quan quan 1y nha nudc trude va sau khi thuc hién
viéc thu hdi; thue hién viée thu hdi dung ndi dung d3 bao céo, thong béo va chiu cac chi phi
phat sinh trong qua trinh thu hdi; Kip thoi tién hanh moi bién phap can thiét dé ngimg viéc
cung cp va thu hdi san pham, hang hoa c6 khuyét tat trén thi truong. 28

b. Thu héi san pham, hang héa la thwe pham

Ddi v6i san phém, hang hoa san xuét hodc nhap khéu san phém thude dién tu cong bd
san pham c6 it nhat mot trong cac chi tidu an toan thyc pham khong phu hop véi muic quy

22 See European Commission (2021), Recall process from A to Z: Guidance for economic operators and market surveillance
authorities,2021, p.3,
https://ec.europa.eu/safety/consumers/consumers_safety_gate/effectiveRecalls/documents/EU_guide_on_the_Recall_proces
s_from_A_to_Z_en.docx., tham khao ngay 07/07/2025.

23 Xem khoan 4, Piu 3 va khoan 1, Diéu 33 Luat BVQLNTD nam 2023

2 See European Commission Recall, tidd, p. 20-21

25 Khoan 4, Piéu 33 Luit BVQLNTD nim 2023

26 Gee European Commission, tldd, p.13

27 panh gia rai ro d6i véi san phdm theo hwéng din tai Commission Implementing Decision (EU) 2019/417 of 8 November
2018 laying down guidelines for the management of the European Union Rapid Information System ‘RAPEX’ established under
Article 12 of Directive 2001/95/EC on general product safety and its notification system, EUR-Lex - 32019D0417 - EN - EUR-
Lex (europa.eu), tham khao ngay 03/07/2025.

28 Xem Khoan 1, Pidu 32 va khoan 2a, Piéu 33 Luat Ludt BVQLNTD nim 2023
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dinh tai quy chuén, tiéu chuan, quy dinh cta phap luat twong ing hodc mirc cong bo thi bi thu
h6i.? Tuy vy, san pham, hang hoa thudc truong hop tu cong bd (nhu keo Kera) khong phai
la san phém khuyét tat duoc quy dinh tai khoan 4, Diéu 3 Luat BVQLNTD nim 2023. Theo
d6, trinh ty thi tyc thu hdi d6i véi san pham, hang hoa loai nay chua dugc quy dinh 16 rang
nhu thu hdi san pham khuyét tat trong Luat BVQLNTD. Piéu nay khién cho chu thé kinh
doanh gip kho khin trong viéc tién hanh thu tuc thu hdi va co quan quan 1y nha nuéc gip kho
khan trong viéc giam sat thu hoi.

Tir nhimg vuong mac, bét cap néu trén vé thu hoi san pham, hang hoa khong bao dam
an toan, tac gia dé xuat mot s giai phap, kién ‘nghi sau:

Thir nhat, thong nhdt khai niém san phdam, hang héa phai thu héi: RS rang, san pham
phai thu hoi theo quan diém cua EU rong hon so v&i san pham “khuyét tat” theo phap luat
Viét Nam. Vi vy, san pham, hang hoa phai thu hoi 1a nhitng san pham, hang hoa c6 kha ning
gdy thiét hai vé tinh mang, strc khoe hodc tai san cua nguoi tiéu dung. Khai niém nay tuong
dong voi khai niém san pham, hang hoa khong bao dam an toan nhu da rat ra & muyc 1 bai viét
nay.

Thir hai, hoan thién quy dinh vé thii tuc thu héi san pham: (i) Thong nhdt thii tuc thu hoi
san pham, hang héa: Tat ca san pham, hang hoa khong bao dam an toan déu duoc thu hoi
theo quy dinh ctia Ludt BVQLNTD; (ii) B6 sung thii tuc ddanh gid rii ro: Mic du danh rui ro
ctia san pham, hang hoa ddi véi nguoi tiéu dung 1a van dé phirc tap va kho tim hiéu trong cac
tai liéu luat nhung phan tich rai ro c6 vai tro dic biét quan trong trong chinh sach tong thé.>
Thi tuc thu hdi san pham, hang hoa can cé giai doan danh gi rui ro vi: danh gia rai ro 1a co
sé duara quyét dinh vé cach str dung cac nguén lyc sao cho mang lai l¢i ich xa hdi cao nhéat’!;
danh gia rui ro 1a co s¢ dé dwa ra cac quyét dinh quan 1y san phim mot cach phu hop va nhét
quan®?; danh gia rai ro tac dong t&i nhan thirc rui ro cia nguoi tiéu dung™. (iii) Bé sung ngi
dung théng bdo thu hoi: huéng dan ngudi tiéu dung nén thuc hién hanh dong phu hop dé
tranh thigt hai va muc dich thu hoi hang héa khuyét tat dé sira chita hogic thay thé hogc hoan
lai tién. (iv) B sung quy dinh vé thong bdo thu hoi & nwée ngoai: bd sung quy dinh vé thong
béo thu hdi téi cac qudc gia c6 san pham hang hoa dugc ban trén thi truong. Boi vi, toan cau
hoa dién ra nén hinh thanh céc chudi cung ing hang hoa toan cau.** Cac cong ty can thong
b4o va c6 thé quy trach nhiém cho cac chi thé lién quan thi ho c6 thé tranh hodc giam thiéu
chi phi gian tiép cta viéc thu hoi.?s

3.3. Boi thwong thi¢t hai do san phdam, hang héa khéng bio dim an toan

29 Xem khoan 3a, 6a Diéu 20 Nghi dinh 115/2018/ND-CP Quy dinh xir phat vi pham hanh chinh v& an toan thuc pham.

30 See Ruohonen, J., “A review of product safety regulations in the European Union”, Int Cybersecur Law Rev,2022, 3(2), p. 345-
366, A review of product safety regulations in the European Union | International Cybersecurity Law Review, tham khdo ngay
3/10/2025.

31 See Fraiberg, J. D., & Trebilcock, M. J., “Risk Regulation: Technocratic and Democratic Tools for Regulatory Reform”, McGill

Law Journal / Revue de droit de McGill, 1998, 43(4), 857.

32 See Van Aken, D., “Assessing risks - challenges posed by the European general product safety directive”, Injury Control and
Safety Promotion, 2002, 9(3), 151, http://dx.doi.org/10.1076/icsp.9.3.151.8706

3 See Hunte, J.L., Neil, M., & Fenton, N.E., "A causal Bayesian network approach for consumer product safety and risk
assessment", Journal of Safety Research, 2022, 80, 198, https://doi.org/10.1016/j.jsr.2021.12.003.

3 See Lyles, M.A,, Flynn, B.B. & Frohlich, M.T., “All supply chains don't flow through: understanding supply chain issues in
product recalls”, Management and Organization Review, 2008, 4(2), 167-182.

35 See Hora, M., Bapuji, H. & Roth, AV., “Safety hazard and time to recall: The role of recall strategy, product defect type, and
supply chain player in the US toy industry”, Journal of Operations Management, 2011, 29, 775.
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Trong ba vu viéc néu trén khong co thong tin cu thé vé boi thudng thiét hai do san pham,
hang héa gay ra cho ngudi tiéu dung. Tuy vdy, trach nhiém boi thudng thiét hai theo quy dinh
ctia phép luat hién hanh c6 mot sd bat cap sau day:

a. Thiéu théng nhat trong viéc xdc dinh trach nhiém boi thuong thiét hai

Theo quy dinh ctia Luat BVQLNTD nam 2023, “td chtrc, c4 nhan kinh doanh c6 trach
nhiém boi thuong thiét hai trong truong hop san pham, hang hoa c6 khuyét tat do minh cung
cép gdy thiét hai dén tinh mang, suc khoe, tai san cua nguoi ti€u dung, ké ca khi t6 chue, ca
nhan d6 khong biét hodc khong c6 18i trong viée phat sinh khuyét tat, trir truong hop quy dinh
tai Diéu 35 ciia Luat nay” *°. Vi quy dinh ndy, trich nhiém bdi thuong thiét hai duoc xay
dung dya trén 1y thuyét trach nhiém nghiém ngat.>” Nghia 13, viéc ching minh 13i cta ca
nhan, t6 chirc kinh doanh 13 khong bat budc.

Trong khi d6, Luat CLSPHH nam 2007 stra d6i nim 2025 x4c dinh trach nhiém boi
thuong thiét hai dua vao 1y thuyét trach nhiém bét can®®. Theo d6, “td chirc, c4 nhan san xuat,
nhp khu phai boi thuong thiét hai cho t0 chirc, ¢4 nhan ban hang hodc nguoi tiéu dung khi
hang hoa gay thiét hai do 13i cuia to chirc, ca nhan san xuat, nhap khau khong phu hop tiéu
chuan cong bd ap dung, quy chuédn k¥ thuat twong tng, trir truong hop quy dinh tai khoan 1
Diéu 62 cua 'Luat nay” 39, Véi quy dinh nay thi ngudi ti€u dung phai chimg minh t6 chuc, ca
nhan san xuét, nhap khéu ¢6 “16i” thi méi truy curu trach nhiém boi thuong thiét hai.

Thém vao d6, ngay tai Luat BVQLNTD nam 2023 ciing khong thong nhat vé 1y thuyét
ap dung dé xac dinh trach nhiém bdi thudng thiét hai. C4 nhén, t6 chirc kinh doanh c6 nghia
vu chirng minh minh khong c6 16i gay ra thiét hai theo quy dinh cua phép luat.*° Véi quy dinh
nay, x4c dinh trach nhiém bdi thudng thiét hai dya véo 1y thuyét trach nhiém bat can.

b. Thiéu thong nhat quy dinh vé chii thé ganh chiu trach nhiém boi thwong thiét hai

Theo quy dinh cua Luat BVQLNTD nim 2023, t6 chirc, ca nhan c6 trach nhiém boi
thuong thiét hai gém: td chirc, c4 nhan san xuét san phém, hang hoa; td chtrc, c4 nhan nhap
khau san pham, hang hoa; t6 chirc, c4 nhan gin tén thuong mai 1én san pham, hang hoa hodc
st dung nhan hiéu, chi din thuong mai khac cho phép nhan biét d6 1a to chirc, ca nhan san
Xuit, nhép khau san pham, hang hoa; t chtrc, c4 nhan thye hién hoat dong trung gian thuong
mai ddi v6i san pham hang hoa; t6 chire, ca nhén truc tiép cung cap san pham, hang hoa cho
ngudi tidu dung; To chic, ca nhan khac chiu trach nhiém vé san pham, hang héa theo quy
dinh khéc cua phép luat c6 lién quan.*' Trong khi 6, Luat CLSPHH nam 2007 sura ddi nam
2025 quy dinh vé chu thé co trach nhiém bdi thuong thiét hai kha han ché gém: td chure, ca

36 Xem Dibu 34 Luat BVQLNTD nim 2023.

37 Ly thuyét trach nhiém nghiém ngit: khong cin chitng minh yéu t6 “16i” khi truy cttu trach nhiém bbi thuong thiét hai. Theo
d6, nguyén don chi cin chirng minh: (i) San phim, hoat dong c6 khuyét tit/khdng an toan; (ii) Thiét hai thuwc té&; (iii) Mdi quan
hé nhan qua (Xem: Rylands v. Fletcher, L.R. 3 H.L. 330 (1868), Rylands v Fletcher [1868] UKHL 1 (17 July 1868); Restatement
(Second) of Torts §520 (American Law Institute, 1977), Painter v. Pennsylvania Elec. Co. :: 1987 :: Supreme Court of
Pennsylvania Decisions :: Pennsylvania Case Law :: Pennsylvania Law :: U.S. Law :: Justia)

38 Ly thuyét trach nhiém bat cin: chii thé phai bodi thwdng khi chii thé d6 c6 “16i bt cin”. Theo d6, 18i bat cin 1a khi khéng hanh
déng nhu mot “ngudi than trong hop 1Iy” trong tinh hudng c6 thé du liéu dwgc. Nguyén don cin phai chirng minh nhirng yéu t§
sau: (i) Nghia vu chidm séc; (ii)Vi pham nghia vy; (iii) Quan hé nhan qu; (iv) Thiét hai thwc té. (Xem: Blyth v. Birmingham
Waterworks Co., (1856) 11 Exch. 781, 156 Eng. Rep. 1047 (Exchequer), Blyth v The Company of Proprietors of The Birmingham
Waterworks [1856] EWHC Exch J65 (06 February 1856); Kionka, E. ]., Torts (5th ed.), West Academic Publishing, 2013, p. 180-
186, 235-245)

3% Khodn 1, Ditu 61 Luat CLSPHH ndm 2007 stra d8i ndm 2025.

40 Khoan 2 Piéu 69 Luat BVQLNTD nim 2023

41 Khoan 2, Piéu 34 Luat BVQLNTD nim 2023
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nhan san xuat, nhap khau, ban hang.*> Chinh su thiéu thong nhét nay khién ngudi tiéu ding
kho khin trong viéc xac dinh chu thé chiu trach nhiém boi thudng thiét hai.

Tfl’ nhﬁng vuong mic, bat cap néu trén vé trach nhiém bdi thuong thiét hai, chung t6i
dé xuat kién nghi, giai phap nhu sau:

Thir nhat, thong nhdt ap dung Iy lhuyel trach nhiém nghiém ngdt trong xac dinh trach
nhiém boi thirong thiét hai. Dé bao vé t6t cho ngudi tiéu dung, phap luat Viét Nam nén thong
nhit van dung 1y thuyét trach nhiém nghiém ngat trong quy dinh v€ trach nhiém bdi thudng
thiét hai. Theo d6, bo cin ctr xac dinh “18i” ctia t chirc, ca nhan kinh doanh trong trach nhiém
boi thudng thiét hai. Vi vy, chung t6i kién nghi sira Piéu 61 Luat CLSPHH nam 2007 sta
d6i nam 2025 gidng v6i quy dinh tai khoan 1 Piéu 34 Luat BVQLNTD niam 2023. Ngoai ra,
bo quy dinh chtrng minh 15i trong tai khoan 2, Pidu 69 Luat BVQLNTD nam 2023.

Thir hai, mé réng chii thé ganh chiu trach nhiém boi thuwong thiét hai. Chu thé chiu trach
nhiém boi thuong thiét hai theo quy dinh tai DPiéu 61 Luat CLSPHH nam 2007 stra doi nam
2025 can mé rong dé twong dong voi Luat BVQLNTD nam 2023. Theo do, chu thé chiu trach
nhiém boi thuong thiét hai gom: t6 churc, ca nhan san Xuat san pham, hang hoa; to chuc, ca
nhan nhap khau san pham, hang héa; t6 chirc, ca nhan gin tén thurong mai 1én san pham, hang
héa hoic sir dung nhan hiéu, chi dan thuong mai khac cho phép nhan biét d6 1a t6 chue, ca
nhan san xuét, nhap khau san phém hang hoa; t6 chirc, ca nhan thuc hién hoat dong trung
gian thuong mai ddi véi san pham hang hoa; to chirc, ca nhan truc tlep cung cap san pham,
hang héa cho ngudi tiéu dung; to chirc, ca nhan khac chiu trach nhiém vé san pham, hang hoa
theo quy dinh khéc cua phép luat .
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