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Tém tit: Ché dinh thu hdi san pham khuyét tat 1 ché dinh quan trong phap luat
bao vé quyén loi ngudi tiéu dung. Qua bai nghién ctru ndy, tac gia nghién ctu
nhimg diém twong dong va khac biét giita ché dinh thu hdi san pham khuyét tat
cua phap luat Viét Nam v61 Australia, Hoa Ky va EU. Qua goc nhin so sanh, bai
viét néu 1én nhitng diém tién bo ctia phap ludt cac nudc trong cic quy dinh vé
nguyén nhan thu hoi san phrflm thi tuc thu hoi san phém thong bao thu hoi san
pham hoat dong sau thu hoi va giam sat thu hoi san pham Tu do, tac gia duara
mot sb giai phap, kién nghi hoan thién phap luat bao vé quyén loi nguoi tiéu dung
cua Viét Nam.
Tir khéa: nguwoi tiéu ding, san pham khuyét tdt, thu héi san pham
Abstract: Defective product recall is an important part of consumer protection
legislation. Through this study, the author studies the similarities and differences
between the Vietnamese regulation on defective product recall and Australia, the
United States, and the EU. From a comparative perspective, the article points out
the advancements of the laws of different countries in the provisions on the causes
of product recalls, product recall procedures, product recall notices, and post-
recall activities. and product recall monitoring. From there, the author offers some
solutions and recommendations to improve the law on consumer protection in
Vietnam.
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1. Dan nhap

Thu hoi san phém c6 thé duoc dinh nghia la mdt hanh dong loai bd céac san
pham bi 16i khoi viéc ban, tiéu thu hodc van hanh do rai ro vé su an toan ¢ thé
c6 clia cac san pham cuy the.! Viéc thu hdi san pham thudng do lo ngai vé an toan
va 1y do thu hoi chu yéu 1a do 13i san xuat, 16i thiét ké, hudng din va canh bao
khong day du, thong tin khoa hoc méi vé nhimg nguy hiém co6 thé do mot s6 san
phém hodc vat liéu gay ra, sy nhiém ban ngau nhién va céc van dé khac dan dén
khong thyc hién chirc nang du dinh trong mdt khoang tho1 gian xac dinh trong céc
diéu kién da néu.> Hau hét cac vy thu hdi san pham thudng xay ra khi cac cong ty
khong cliing cd duoc céc tiéu chuin san xuit hodc tiéu chuan nganh da dugc cong
nhan.? Bé thu héi duoc san pham, cac co quan nha nudc hoic ban than doanh

* Bai viét duoc ding tai trén Tap chi Phap luat va phat trién, sb 2+3/2023

! Ahsan & Gunawan, Analysis of Product Recalls: Identification of Recall Initiators and Causes of Recall,
Operations and Supply Chain Management, 7(3), 97 (2014).

2 See Hora, M, Bapuji, H & Roth, AV., Safety hazard and time to recall: The role of recall strategy, product defect
type, and supply chain player in the US toy industry, Journal of Operations Management, 29, 766-777 (2011).

3 Mayounga, André T., "Antecedents of recalls prevention: analysis and synthesis of research on product recalls.",
Supply Chain Forum: An International Journal, Taylor & Francis, Vol. 19. No. 3, 164-177 (2018).



nghiép phai xac dinh rd nguyén nhan thu hdi san pham, tha tuc thu hdi san pham,
thong béo thu hoi va hoat dong sau thong bao thu hoi. Cu thé:

(i) nguyén nhan thu héi san pham: Céac san pham nguy hiém hodc bi 15i,
khong theo thong s6 ky thuat hodc khong tuan thu cac quy dinh cta chinh phu.
C6 nhiéu Iy do dé thu hoi san pham, trong d6 bao gom cac Vén dé nhu khong tuan
thu chat lugng, khong duy tri mot so tiéu chuan hoic thong sb ky thuét khong cu
thé hodc thiéu an toan.* Noi cach khac, nguyén nhan cua thu hdi san pham 1a san
pham c6 khuyét tat.

(i) Thii tuc thu hoi san pham: Thong thuong thi tuc thu hdi san pham dugc
thue hién nhu sau’: Nguoi tiéu dung gip phai van dé lién quan toi san pham, khach
hang s€ bao cho nha ban l¢, dai ly hodc nha san xuét. Khi nhiéu nguoi tiéu dung
gdp phai van dé tuong tu, nha san xuét hodc co quan co tham quyén s¢ tién hanh
diéu tra nguyén nhan. Néu hang héa c6 khuyet tat s& tién hanh thu hoi va bao cho
cac bén lién quan. Trudong hop nha san xuat khong thu hdi hodc khong tra loi
khiéu nai cua nguoi tiéu dung thi co quan nha nudce co tham quyen s& tién hanh
diéu tra va yéu cau nha san xuat thu hoi san pham. Thu tuc thu hdi c6 thé mo ta
nhu Hinh 1.

Hinh 1. Quy trinh thu hdi sin pham®

NTD phét Bio cho nha

hién san pham barj 1é, dﬁ“ vly

¢6 vén dé hodc n}}a san
xuat
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Khéng co
phan hoi tir
nha san xuat
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lién hé qhé
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A 4

Nha sén xuét phat Nha san xuét

hién san pham co phan héi va thu
van dé héi san phim

Co quan NN hodc
hiép hoi phat hién
san phdm c6 van

Thong béo
dé thu hQi san
pham

(iit) Thong bao thu hoi’: 1a thong bao chinh thire tir nha san xudt hodc co
quan chinh pha vé an toan san pham. Thong bao thu hoi thuong chira cac thong
tin nhu: ai dang thu hoi san pham, san pham 1a gi va san pham c6 van dé gi, ngudi
tiéu dung co6 thé thuc hién hanh dong nao (théng bao an toan hodc canh bao cho
viéc sir dung hoac ti€u thy san phém, bao gém dia diém tra lai, stra chira hodc thay
thé sém,phém), noi c6 thé lién hé hoic ban san pham va lién hé véi ai néu c6 thém
thac mac.

4 See Beamish, PW & Bapuji, H., Toy recalls and China: emotion vs. evidence, Management and Organization
Review, 4(2), 197-209 (2008) va Lyles, M.A., Flynn, B.B. & Frohlich, M.T., All supply chains don't flow through:
understanding supply chain issues in product recalls, Management and Organization Review, 4(2), 167-182
(2008).

5 See Ahsan & Gunawan, supra note 1, at 99.

¢ See Ahsan & Gunawan, supra note 1, at 99.

7 See Ahsan & Gunawan, supra note 1, at 100.



(iv) Sau théng bdo thu héi: nha ban 1é hodc nha phan phdi hodc nha san
Xut can to chirc va hd tro cac van dé hau mai, k¥ thuat, tai chinh va phap 1y lién
quan dén san pham bi thu hdi va khach hang bi anh hudng.®
2. Ché dinh thu hdi sin phim khuyét tat dwéi goc nhin so sanh

Doanh nghi¢p n6i chung va cac thuong nhan kinh doanh hang héa dich vu
no6i riéng phai ¢ trach nhiém xa hoi véi ngudi tiéu dung.’ Trong d6, hau hét cac
vu thu hdi lién quan dén cac mit hang da dugc ban trén thi truong theo thiét ké
do k¥ thuét cua cong ty phat trién, nhung héa ra lai bi 13i theo nhing cach khong
luong trude duge.'°Trach nhiém thu hoi san pham khuyét tat 13 trach nhiém vo
cling quan trong nham dam bao quyén loi ctia nguoi tiéu dung. Chinh vi 1§ do,
Viét Nam c6 quy dinh khé 1 rang vé trach nhiém thu hdi san phim khuyét tat.
Dic biét, trong Dy thao 02 Luat Bao vé quyén loi nguoi tiéu dung (stra d6i) da co
nhimg quy dinh thay doi dang ké nham bao vé quyén loi clia ngudi tiéu dung
thong qua quy dinh v thu hoi san pham khuyét tat. Theo Dy thao 02 Luat Bao vé
quyén loi nguot ti€u dung (sua d61) c6 quy dinh nhu sau:

(1) Nguyén nhan thu hoi san pham: “San pham c6 khuyét tat 1a san pham
khong bdo dam an toan cho nguoi tiéu dung, c6 kha nang gay thiét hai cho tinh
mang, strc khoé, tai san ctia ngudi tiéu dung, ké ca truong hop san pham d6 duoc
san xuét theo ding tiéu chudn hoic quy chuan k¥ thuat hién hanh nhung chwa phat
hién duoc khuyét tat tai thoi diém hang hoa dugc cung cip cho nguoi tiéu dung,
bao gém: a) San pham san xuat hang loat c6 khuyét tat phat sinh tir thiét ké ky
thuat; b) San pham don 1¢ c6 khuyét tat phat sinh tir qué trinh san xuat, ché bién,
véan chuyén, luu giit; ¢) San pham tiém an nguy co gdy mat an toan trong qua trinh
str dung nhung khong c6 hudng dan, canh bao ddy du cho ngudi tiéu dung”'’.
Theo d6, san pham c6 khuyét tat phai tién hanh thu hoi dugc chia thanh 2 loai nhu
sau: a) San pham co6 khuyét tit nhém A 1a san pham c6 kha nang gay thiét hai cho
stre khoe, tinh mang cua ngudi tiéu dung; b) San pham c6 khuyét tat nhom B 13
san pham c6 kha ning gy thiét hai cho tai san ctia nguoi tiéu dung.'?

(2) Thii tuc thu héi san pham khuyét tdt:

Doi véi san pham c6 khuyét tit nhém A, thi tuc thu hdi san pham nhu sau:
Buéc 1: Tiép nhan phan anh, yéu cau, khiéu nai cta nguoi tiéu dung theo quy
dinh tai Piéu 30 Dy thao 02 Luét Béo vé quyén lo1 nguoi ti€u dung (stra déi);
hoic khi t6 chirc, c4 nhan san xuat, nhap khau phat hién hang hoa c6 khuyét tat.
Buée 2: Co quan quan 1y nha nude vé bao vé nguoi tiéu diung hodc co quan quan
Iy khac yéu cau nha san xuat, nha nhép khau thu hoi; hodc ban than nha san Xuat,
nha nhép khau tu quyét dinh thu h6i.*Buée 3': Nguoi sdn Xuat, nhap khau kip
thoi tién hanh moi bién phap can thiét dé ngimg viéc cung cap san pham c6 khuyét

8 See Ahsan & Gunawan, supra note 1, at 100.

9 Nguyén Thi Thu Trang, Quan hé giita trach nhiém xa hdi ciia doanh nghiép véi phdp ludt va lién hé quyén tiép
nhén théng tin ciia nguoi tiéu ding, Tap chi Phap luat va Phat trién, 11+12/2021, 83 (2021).

10 See Jackson, George C.; Morgan, Fred W., Responding to Recall Requests: A Strategy for Managing Goods
Withdrawal, Journal of Public Policy & Marketing, 7(1), 152-165 (1988). DOI:10.1177/074391568800700112
" Dy thao Luét Bao vé quyen loi ngudi tiéu dung Viét Nam (sua dm) 1an 2, khoan 3 Didu 3.

12 Dy thao Luat Bao vé quyén loi ‘nguoi tidu dung Viét Nam (stra dbi) 1an 2, khoan 1 Piéu 31.

13 Xem Dy thao Luat Bao vé quyén loi nguoi tiéu dung Viét Nam (stra dm) lan 2, Piéu 32.

4 Xem Dy thao Luat Bdo vé quyén lgi ngudi tiéu dung Viét Nam (stra dbi) 1an 2, cac khoan 1, 2 Diéu 32.



tat trén thi truong. Thong bao cong khai vé san pham c6 khuyét tat va viéc thu hoi
san pham do it nhét 05 s lién tiép trén bao ngdy hodc 05 ngay lién tiép trén dai
phat thanh, truyén hinh tai dia phuong ma hang hoa d6 duoc luu thong. Budc 4:
B4o céo co quan quan 1y nha nudc vé bao vé quyén loi ngudi tiéu dung va cac co
quan quan ly nha nudc trong cac nganh, linh vuc lién quan trude khi thuc hién
viéc thu hoi; thuc hién viéc thu hdi diing ndi dung da béo céo, thong bao va chiu
cac chi phi phat sinh trong qua trinh thu hoi.'?

Doi véi san pham cé khuyét tdt thuée nhém B, thi tuc thu hdi san phdm nhu
sau: Bude 1: Nha san xuét, nhap khau tiép nhan thong tin hodc tu phat hién khuyét
tat ctia san pham. Burde 2: Thong bao thu hdi hang hoa khuyét tat cho ngudi tiéu
dung va cong bd cong khai tai cac dia diém kinh doanh va trang thong tin, tng
dung dién tir (néu co) ctia td chirc, ca nhan kinh doanh.'®Burde 3: Bao céo co quan
quan 1y nha nudc vé bao vé quyén loi ngudi tiéu dung va cac co quan quan 1y nha
nudc trong cac nganh, linh vyc lién quan trude khi thuc hién viéc thu hdi; thue
hién viéc thu hodi dung ndi dung di béo cdo, thong bao va chiu cac chi phi phat
sinh trong qua trinh thu hoi."”

Thu tuc thu hoi san pham khuyét tat theo Dy thao 02 Luat Bao vé quyén loi
nguoi tiéu dung (stra d6i) ciia Viét Nam duoc ghi nhan kha chi tiét, rd rang nham
gitip cho nha san xuat, nhap khau thyc hién viéc thu héi ding thu tuc. Tir do,
quyén loi cia ngudi tiéu dung duge dam bao. Theo do, ddi v6i hang hoa cé khuyét
tat c6 kha ning gay thiét hai vé tinh mang va strc khoe cho ngudi tiéu dung co thi
tuc thu hdi kha chit ché so voi hang hoa khuyét tat co kha ning gay thiét hai vé
tai san. Viéc phan chia thanh 2 nhém hang hoa khuyét tat nay 1a phu hop va thu
tuc thu hoi ddi véi hai loai hang hoa khuyét tat nay 1a twong ddi hop 1y.

(3) Théng bdo thu héi san phdm: “Thong bao cong khai vé san pham c6
khuyét tat va viéc thu hoi san pham it nhat 05 s lién tiép trén bao ngay hoic 05
ngay lién tiép trén dai phat thanh, truyén hinh tai dia phuong ma hang hoa dé duoc
luu thong véi cac ndi dung sau day: a) Mo ta san pham phai thu hoi; b) Ly do thu
hdi san pham va canh bao nguy co thiét hai do khuyet tat ctia san pham gay ra; c)
Thoi gian, dja diém, phuong thirc thu hdi san pham; d) Thoi gian, phuong thuc
khic phuc khuyét tit cua san pham; d) Cac bién phap can thiét dé bao vé quyén
loi ngudi tiéu dung trong qua trinh thu hdi san pham”'®.

Nhiing thong tin thong bao thu hdi san pham theo Dy thao 02 cua Luat Bao
vé quyén loi ngudi tiéu dung (stra doi) da cung cap twong ddi du thong tin thu hoi
san pham nhu san pham thu hoi; 1y do thu hdi; thoi gian, dia diém, phuong thirc
thu hoi; thoi gian, phuong thic khéc phuc khuyét tat cua san phém va cac bién
phép bao vé nguoi tiéu dung. Tuy vay, trong thong bao khong c6 hudng dan nguoi
tiéu dung nén thyc hién hanh dong nao dé tranh thiét hai Xay ra.

(4) Sau théng bdo thu héi: Nha san xuat, nhap khau thyc hién viéc thu hoi
theo dung bao cao va thong bao thu hdi nhu: khéic phuc san pham khuyét tat; tién
hanh cac bién phap bao vé can thiét dé bao vé quyén loi ngudi tiéu dung trong

15 Dy thdo Luét bao vé quyen loi ngudi tiéu dung Viét Nam (sua dm) 1an 2, khoan 3 Piéu 32.

16 Dy thao Luat bao vé quyén loi nguoi tiéu dung Viét Nam (sira dbi) lan 2, khoan 3a biéu 31

17 Xem khoan 3b Diéu 31 va khoan 3 Diéu 32 Dy thao Ludt bao vé quyén loi ngudi tiéu dung (stra doi) 1an 2.
18 Dy thao Ludt bao vé quyén loi ngudi tiéu ding Viét Nam (sira d6i) 1an 2, khoan 2 Didu 32.



qua trinh thu hdi san pham; chiu cac chi phi phat sinh trong qua trinh thu hi; boi
thuong thiét hai phat sinh do san pham khuyét tat gy ra (néu c6)."Nhin chung,
theo quy dinh cua phap luat bao vé quyén loi nguoi tiéu dung Viét Nam, nha san
xuat, nhap khau da t6 chirc va hd tro cac van dé hau mai, k¥ thuat, tai chinh va
phap 1y lién quan dén san pham bi thu hoi va khach hang bi anh huong.?

(5) Gidm gidt hoat dong thu hoi: Co quan quan 1y nha nudc vé bao vé quyén
loi nguoi ti€u dung va cac co quan quan 1y nha nudc trong cac nganh, linh vuc
lién quan cp tinh noi thuc hién thu hdi san pham c6 khuyét tat co trach nhiém
gidm sat viéc thuc hién dé bao dam viéc thu hdi duoc thue hién ding nd1 dung da
thong bao, bao dam quyén va loi ich hop phéap cia nguoi tiéu dung va phu hop
v6i quy dinh cua phap luat; trudng hop viée thu hdi san pham c6 khuyét tat duoc
tién hanh trén dja ban tir hai tinh tro 18n thi co quan quan 1y nha nudc vé bao vé
quyén loi nguoi tiéu dung va cac co quan quan 1y nha nudc trong cac nganh, linh
vuc lién quan & trung wong cé trach nhiém giam sat.2'Quy dinh nay cho thay co
quan nha nudc co su giam sat chit ché hoat dong thu hdi san pham khuyét tat caua
doanh nghiép nhiam bao vé quyén loi ctia ngudi tiéu dung.

Theo phap luit Australia: Dé dam bao quyén loi ctia nguoi tiéu dung, xac
dinh trach nhiém ctia doanh nghi¢p, chinh phu Australia da ban hanh quy dinh vé
thu hdi san pham khuyét tat va xdy dung nhiéu cong cu dé hd trg hoat dong thu
hdi san pham khuyét tat. Hién nay, Australia xay dung va dua vao ‘hoat dong hé
théng RSS (Really Simple Syndication). 22 Day 1a h¢ thong cung cap giip nguoi
tiéu dung ndi riéng va chu thé khac nhau co thé tim klem thong tin ngan gon trén
internet bang cach xuat ban céac tiéu dé ngan va tom tit vé mit hang do6. Vi vy,
nguoi tiéu dung c6 thé ndm duoc thong tin vé thu hdi hang hoa khuyét tat va
nhing thong tin lién quan. Ngoai ra, phap luat Australia c6 quy dinh kha cu thé
vé thu hoi hang hoa khuyét tat, cu thé:

(1) Nguyén nhan thu hoéi: (i) hang héa d6 s& hodc c6 thé gay thuong tich
cho bat ky ngudi nao; (ii) viée str dung hop 1y ¢6 thé thay trude (bao gdm ca viée
su dung sai myc dich) hang hoa dé s€ hoac ¢ thé gay thuong tich cho bat ky
ngudi nao; (iii) tiéu chuan an toan ddi véi hang hoa d6 co hiéu luc va hang hoa
khéng tuan thu tiéu chuan do; (iv) 1énh cAm tam thoi hodc 1énh cAm vinh vién d6i
vGi hang hoa d6 dang c6 hiéu luc.?

(2) Thii tuc thu héi san phcfm:

Poi véi thu hoi bt bugc : Buoc 1: Tiép nhén thong tin vé hang hoa khuyét
tat. Bude 2: Co quan c6 tham quyen ra quyet dinh thu héi san pham va thong bao
trén internet. Budc 3: Co quan c6 tham quyén yéu cau nha cung cap hodc ban than
co quan quan 1y (néu khong xac dinh dugc nha cung cép) ra thong bao thu hdi san
pham. Thong bao thu hoi s& duoc ding théng tin & trong nudc va thong bao cho

19 Xem Dy thao Luat bao vé quyén lgi ngudi tiéu ding Viét Nam (stra d6i) 1an 2, Diéu 32 va 33.

*0 See Ahsan & Gunawan, supra note 1, 100.

2! Dy thdo Luat bao vé quyen loi nguoi tiéu dung Viét Nam (stra d6i) 1an 2, khoan 3b Piéu 31 va khoan 4 Diéu 32.
22 Xem thong tin vé RSS trén website chinh thirc cia Chinh phu Australia: RSS feeds help — Parliament of Australia
(aph.gov.au).

23 See Australia, Consumer Law in Schedule 2 of Competition and Consumer Act 2010, Art 122(1)(b) va 128 (1).
24 Téng hop thuc tién va xem quy dinh tai Phin 3, muc A —Thu hdi san phém bét budc cua Australian Consumer
Law in Schedule 2 of Competition and Consumer Act 2010.
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nha cung cép & bén ngoai Australia; Buoc 4: Thuc hién viéc thu hoi theo noi dung
thong béo.

Poi voi thu hoi tw nguyén: Buoc 1. Tiép nhan thong tin hodc phat hién hang
hoa khuyét tat; Bude 2: Nha cung cAp phai thong bao bang van ban cho B§ trudng
khéi thinh vugng chung vé thong bao thu h01 san pham; Bude 3: BO truong khéi
thinh vugng chung thong tin trén internet vé thong bao thu hoi san pham va nha
cung cap thong bao cho nha cung cép & ‘ngoai Australia (néu hang hoa cung cip
& nudc ngoai); Bude 4: Thuc hién thu hdi theo ndi dung thong bao.?*

(3) Théng bdo thu hoi: Viéc thong bao thu hdi duoc chia thanh 2 truong
hop 14 thu hdi bat bude va thu hdi tw nguyén

Doi véi thu héi bét bude: Thong bao thu hdi ddi véi hang hoa tiéu dung co
thé yéu cau mot hodc nhiéu nha cung cip hang hoa, hoic néu co quan c6 tham
quyén khong biét nha cung cap thi co quan quan 1y chiu trach nhiém ban hanh
thong bao nhitng ndi dung sau: (a) Thu hoi hang héa; (b) Thong tin cho cong
chung, hodc cho mot nhom nguoi dugc chi dinh trong thong bao, mot hoac nhiéu
diéu sau day: ban chat ciia khiém khuyét hodc dic tinh nguy hiém cia hang hoa
duoc xac dinh trong thong bao; cac truong hop dugc xac dinh khi su dung hodc
str dung sai hang hoa c6 thé thay trudc mot cach hop 1y 1a nguy hiém; thu tuc xur
Iy hang hoa; (c) Néu biét danh tinh cua bat ky nha cung cap nao trong sd cac nha
cung cap hay thong bao cho cong ching hodc mot nhom ngudi duge chi dinh
trong thong bao rang nha cung cap cam két thuc hién bat ky diéu ndo sau ddy ma
nha cung cap cho la phu hop: (i ) stra chita hang hoa (trtr truong hop hang hoa do
1a hang hoa nguy hiém); (ii) thay thé hang héa; (iii) hoan lai tién.2° ” Ngoai ra, thong
béo thu hdi con néu rd cach thie thye hién hanh dong theo yéu cau cua thong bao
va khoang thoi gian phai thyc hién. 2"Trudng hop thong bao c6 yéu cau co quan
c¢6 tham quyén tién hanh thu hoi thi phai néu rd rang co quan d6 phai giit lai, tiéu
huy hodc xu 1y theo cach khac.?®

Doi véi thu héi tw nguyén: thong bao thu hdi c6 yéu cau ndi dung ghi nhén
trong thong bao gém: (a) Tuyén b rang hang tiéu dung c6 thé bi thu hoi; (b) Néu
hang tiéu dung co6 khuyet tat hodc c6 dic diém nguy hiém thi néu rd ban chat cta
khuyet diém hodc dic diém do; (©) Néu viéc st dung hodc st dung sai muc dich
hang tiéu dung co thé thy trudc mot cach hop 1y 1a nguy hiém thi hiy néu 5 cac
truong hop str dung hodc sir dung sai myc dich d6; (d) Néu hang tiéu dung khong,
hodc c6 kha ning 1a khong tuan thii tiéu chuan an toan cho hang hoéa co hiéu luc
thi néu rd ban chat ciia viéc khong tudn thu hodc ¢ kha nang khong tuan thi; (e)
Néu 1énh cam tam thoi hodc 1énh cAm vinh vién ddi véi hang tiéu dung c6 hiéu
luc thi hdy néu rd 1énh cam d6.%°

(4) Sau théng bdo thu hoi: Nha cung cép tién hanh thu hdi san pham.
Truong hop nha cung cap cam két sira chita hang hoa, nha cung cip phai yéu cau
stra chita hang hoa dé: (a) bat ky khiém khuyét nao cua hang hoa duoc xac dinh

25 Téng hop thyc tién va xem quy dinh tai Phan 3, muc B — Thu hdi san pham tu nguyén ciia Australian Consumer
Law in Schedule 2 of Competition and Consumer Act 2010.

26 See Australia, Consumer Law in Schedule 2 of Competition and Consumer Act 2010, Art 123(1).

27 Australia, Consumer Law in Schedule 2 of Competition and Consumer Act 2010, Art 123(2).

28 See Australia, Consumer Law in Schedule 2 of Competition and Consumer Act 2010, Art 123(3).

2 See Australia, Consumer Law in Schedule 2 of Competition and Consumer Act 2010, Art 128(7).



trong thong bao thu hdi déu duge khic phuc; (b) néu mét tiéu chuan an toan cho
hang héa c6 hiéu lyc thi hang hoa tuan theo tiéu chuan d6.*° Trudng hop nha cung
cap cam két thay thé hang tiéu dung thi nha cung cip phai thay thé hang héa d6
bang hang tiéu dung twong tyu: (a) néu mot khiém khuyét hoac mot dic diém nguy
hiém cua hang hoa dugc thay thé da duoc xac dinh trong thong bao thu hoi s&
khong co khiém khuyét d6 hodc c6 dic diém do; (b) néu mot tiéu chuin an toan
cho hang hoa dugc thay thé c6 hiéu luc thi hdy tuan thu tiéu chuan d6.>' Nha cung
cap phai chiu toan bo chi phi vé thay thé, sira chita hang héa va nhitng khoan chi
phi van chuyén.??

(5) Gidm sat hoat dong thu héi: Bo truong khdi thinh vuong chung co
quyén giam sat hoat dong thu hoi san pham.3

Theo phap luit Hoa Ky: Theo quy dinh cuia Bang California®*: “thu hoi”
c6 hai loai bat budc va ty nguyén. Thu hoi bat budc 1a chuong trinh stra chira, thay
thé hodc hoan tién nao duoc trién khai theo Pao luét an toan san pham tiéu dung
cua lién bang (15 U.S.C. Sec. 2051 et seq.) khi co quyét dinh ctia co ¢ tham
quyén. Thu hdi ty nguyén 1a nha san xuét hodc ban 1é thu hdi san pham dé sira
chita hodc thay thé khi san pham c6 156i hoic khong an toan.

(1) Nguyén nhan thu hoéi: (i) Mot san pham tiéu dung vi pham quy ché hoic
quy dinh cua uy ban; hodc (ii) Do 16i hodc lo ngai vé an toan hodc do thong bao
cong khai rang san pham bj 161.3°

(2) Thii tuc thu h6i°: Buée 1: Tiép nhan thong tin san pham. Budc 2: phat
hanh hodc nhan thong béo thu hdi hodc canh bao. Trong vong 24 gid tiép theo
phai thuc hién cac budc tiép theo. Burde 3: Lién hé vai tat ca cac khach hang cua
minh, ngoai trir ngudi tiéu dung cudi (nhitng ngudi ma ho da ban, cho thué, cho
thué lai hoac chuyén giao san phém cu thé do). Viéc lién hé sé duoc thuc hién voi
mot nguodi duge khach hang chi dinh va s€ giri kém mot ban sao ctua thong bao
hodic canh bao thu héi. Néu dai 1y thwong mai, nha san xuat, nha nhap khau, nha
phan ph01 hozc nha ban budn duy tri mot trang Web trén Internet, thuc thé d6 phai
dat no1 bat trén trang chu hoac diém truy cép dau tién cua trang Web cia minh
mot lién két vé thu hoi hodc thong tin canh bao co chira thong bao hodc canh bao
thu hoi cu thé da duoc ban hanh cho san pham duoc dé cap. Bude 4: dai 1y thuong
mai, nha san xuat, nha nhap khéu, nha phan phéi hodc nha ban budn thu hoi san
pham nhu théng béo.

(3) Théng bdo thu hoi: Thong tin thu hdi hodc canh bao phai bao gom mé
ta vé san pham, 1y do thu hoi hodc canh bao, hinh anh cia san pham va hudng dan
vé cach tham gia thu hoi. Thong tin s& chi bao gom thong tin canh bao hodc thu
hoéi san pham va khong bao gom thong tin ban hang hodc tiép thi trén san pham
d6 hodc bat ky san pham nao khac, ngoai trir cac chinh sach hoan tra va trao d6i.%’

30 Australia, Consumer Law in Schedule 2 of Competition and Consumer Act 2010, Art 124(2).

31 Australia, Consumer Law in Schedule 2 of Competition and Consumer Act 2010, Art 124(3).

32 See Australia, Consumer Law in Schedule 2 of Competition and Consumer Act 2010, Art 124(4).

33 See Australia, Consumer Law in Schedule 2 of Competition and Consumer Act 2010, Art 123(3) & (4) va 128(2).
34 CA Health & Safety Code § 108042 (i) (2017)

35 See CA Health & Safety Code § 108042 (i) (2017)

36 See CA Health & Safety Code § 108046(a)&(b) (2017)

37 See CA Health & Safety Code § 108046(a)(2) (2017).



(4) Sau théng bdo thu héi: Nha san xuat phai xir 1y san phdm dung cach
bang viéc tuan thu tat ca cac luat, quy dinh va phap 1énh hién hanh cua lién bang,
tiéu bang va dia phuong, dong thoi s& khong xuat khau hodc cho phép xuét khau
san pham hodc xt 1y theo cach gy rui ro dang ké cho strc khoe cong dong hoic
moi truong.®® Nha san xuat hodc nha ban 1& ¢ thé dua ra bién phap khic phuc
hodc trang bi thém tai chd & hodc co sé clia ngudi tiéu dung dé han ché thiét hai
dugc gy ra boi bat ky san pham nao bi thu hdi hodc canh bao.*® Néu nha ban 1¢
nhan duoc thong bao thu hdi hodc canh bao lién quan dén san pham tir dai Iy
thuong mai, nha san xuat, nha nhap khau, nha phan phéi, nha ban buon hoac co
quan tiéu bang hoic lién bang va néu nha ban 1¢ d6 trong 18 thang trude d6 da
chao ban san phém do, thi nha ban 1¢é s€ thuc hién nhu sau: bd san phém trén ke,
thong bao thu hoi va tién hanh thu hoi san pham.*

(5) Giam sdt thu héi: Uy ban an toan san pham tiéu dung (Consumer
Product Safety Commission — CPSC) c6 tham quyén giam st hoat dong thu hoi
san pham khuyét tat.*!

Theo phap luit EU: Thu hoi 14 bat ky bién phap nao nham thu hdi mot san
pham nguy hiém da dén tay nguoi tiéu dung hodc nhitng ngudi dung cudi khac.*?

(1) Nguyén nhan thu hoéi: San pham thu hoi 1a san pham nguy hiém. San
pharn nguy hiém 1a bat ky san pham nao, trong dleu kién str dung binh thuong bao
gom thoi han, dua vao st dung, lap dat va yéu cau bao tri, c6 nguy co d6i voi su
an toan va strc khoe ctia con ngudi.*

(2) Thii tuc thu héi: Thi tuc thu hoi duoc dua ra boi Co quan quan giam sat
thi truong (Market Surveillance Authorities — MSA) nhu Hinh 2.

(3) Théng bdo thu hoi: Bao gom tat ca thong tin nhan dang san pham co
lién quan (Tén, nhan hiéu va mau mi cta san pham; hinh anh cta san pham sO
nhan dang san pham thong tin vé thoi gian va dia diém ban san pham néu co);
Néu r6 mo1 nguy hlem clia san pham va nguyén nhan; Pua ra cac huong dan don
gian vé ‘nhiing vige can 1am; Cung cp chi tiét rd rang vé bién phap khic phuc;
Cung cap chi tiét lién he.*

(4) Sau thong bao thu héi: Theo huéng dan cua co quan giam sat thi truong
chau Au (MSA), sau thong bao thu hdi thi nha cung cép phai tién hanh hoat dong
thu hdi san pham. Trude tién, nha cung cap phai xac dinh duoc rui ro thong qua
danh gid rui ro. Viéc danh gia rui ro phai tuan theo cic nguyén tic dit ra trong
huéng din danh gia ri ro ctia EU.**Tiép dén, doanh nghiép can phai quan 1y rai

3 CA Health & Safety Code § 108046(b)(2) (2017).

3 CA Health & Safety Code § 108046(b)(3) (2017).

40 CA Health & Safety Code § 108046(c) (2017).

41 Xem vai tro cia CPSP trong ddi voi hoat dong thu hdi san pham tai CPSC.gov

42 See The General Product Safety Directive 2001/95/EC (GPSD) and 3(22) of Regulation (EU) 2019/1020,

Articles 2(g).
43 See European Commission (2021), Recall process from A to Z: Guidance for economic operators and market
surveillance authorities, p-3,

https://ec.europa.eu/safety/consumers/consumers_safety gate/effectiveRecalls/documents/EU_guide_on_the Re
call process_from A_to_Z en.docx.

4 Xem European Commission, supra note 43, at.20-21.

4 Panh gia rui ro dbi voi san phém theo huéng dan tai Commission Implementing Decision (EU) 2019/417 of 8
November 2018 laying down guidelines for the management of the European Union Rapid Information System



https://www.cpsc.gov/
https://ec.europa.eu/safety/consumers/consumers_safety_gate/effectiveRecalls/documents/EU_guide_on_the_Recall_process_from_A_to_Z_en.docx
https://ec.europa.eu/safety/consumers/consumers_safety_gate/effectiveRecalls/documents/EU_guide_on_the_Recall_process_from_A_to_Z_en.docx

ro. Hoat dong danh gia rai ro (Risk assessmen - RA) trong “Cac hoat dong phbi
hop vé an toan cua san phém” (CASP) 2020 tap trung vao viéc hai hoa hon ntra
cac hoat dong danh gia rui ro va quan 1y rui ro trén cac MSA ctia EU/EEA.* Ké
dén, thong bao cho MSA cac quéc gia lién quan. Khi bat dau thu h01 san pham
khi lién hé da dugc thiét 1ap, MSA c6 thé chi dinh tan suit bao cdo tién do va bat
ky thoi han nao can dap tng.*’Cubi ciing, doanh nghiép tién hanh thu héi hang
hoa khuyét tat. Khi mot MSA qudc gia ra 1énh thu hdi, nha diéu hanh kinh té nén
thue hién viéc thu hoi d6 ¢ tat ca cac qubc gia EU khac noi san pham d duoc ban
trén thi truong. 48 Co su phéi hop giita MSA céac qudc gia va doanh nghi¢p cung
g san pham. Dong thoi, nha cung tmg va MSA cac nudc tiép tuc truyén thong
t6i ngudi tidu dung vé san pham thu hoi.
Hinh 2. Thii tuc thu héi hang héa khuyét tat cia EU*

Bit du qua trinh
@Thong bao tir nha di€u hanh kinh t€ vé san pham khuyet tat
@XKhiéu nai ciia ngudi tidu ding

v
Dénh gia d an toan ciia sin phim
@D4nh gia sy phil hop cua san phim v&i phap luét va tiéu chuén hién hanh.
@Xem xét d4nh gia rii ro do nha diéu hanh kinh té thyc hién (hodc tw danh gia) theo huwéng din d4nh gia rii ro
cua EU

Xem xét/quyét dinh hanh dong khic phuc cin dwgc thye hién boi nha diéu hanh kinh té

v

Giri thong bao trong Cong an toan / RAPEX vé thoi Lién lac xuyén bién giéi va hd trg 1in
diém ap dung nhau khi cn thiét

4

. ) Thong bio cho cong ching .
(Vi du: bang cach xuat ban thong bao thu hoi trén trang web va phuong tién truyén thong xa hdi cia MSA)

) Giam sat . )
cac hanh dong khac phuc duoc thuc hién bdi cac nha diéu hanh kinh té
T
v v
. Hanh djng khéc phuc thit bai
* Yéu cau nha diéu hé}nh kir}h té thuc hiér} thém hanh dong.
* Trong truong hop can thiét, MSA c6 the phai tyr hanh dong.

v

Thi tuc xir phat
MSA xem xét viéc xir phat c6 twong xtng va phu hop véi
chinh sach truy ctru trach nhi¢ém hay khong

Hanh déng khic phuc thanh cong

Panh gia va chim dirt

‘RAPEX’ established under Article 12 of Directive 2001/95/EC on general product safety and its notification
system (notified under document C(2018) 7334), EUR-Lex - 32019D0417 - EN - EUR-Lex (europa.cu).

46 European Commission, Safety Gate: the EU rapid alert system for dangerous non-food products, Safety Gate:
the EU rapid alert system for dangerous non-food products (europa.eu).

47 Buropean Commission, supra note 43, at 13.

48 See European Commission, supra note 43, at 13.

4 Buropean Commission, supra note 43, at 24.
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(5) Gidm sat thu hoi: Cac doanh nghiép phai thong bao cho MSA cac qudc
gia lién quan. SOVi vy, cac MSA cua cac quoc gia co hang hoa khuyet tat duoc
cung tng déu co quyen giam sat hoat dong thu hoi san pham khuyét tat.

Qua nhitng ndi dung duge néu ¢ trén cua phap luat Viét Nam va phap luat
cua Australia, Hoa Ky, EU cho thay phap luat cac nudc co nhiing diém tuong
dong va déu bao dam quyen ctia ngudi tiéu dung thong qua ché dinh thu hoi san
pham khuyét tat. Cu the:

Thir nhdt, tat ca cac qudc gia déu xac dinh hang hoa khuyét tat 1a hang hoa:
(i) c6 151 hodc san xuit khong dung quy trinh k¥ thuat hodc tiéu chuan quy dinh;
(i) c6 kha nang gay thiét hai ve strc khoe, tinh mang hodc tai san cho nguoi tiéu
dung. Diéu nay cho thiy cac qudc gia déu xac dinh dugc nguyén nhin cia hang
hoa khuyét tat va hau qua tiéu cuc khi nguoi tidu dung st dung hang hoa khuyét
tat do. bay la quy dinh kha 15 dé cac doanh nghlep cung tng san pham va co quan
co tham quyén dua ra quyét dinh thu hoi ddi v6i hang héa khuyét tat nham bao vé
quyén loi nguoi tiéu dung.

Thir hai, tét ca cac quéc gia déu yeu cau nha cung ung hang hoa phai thong
béo rat & rang vé viéc thu hdi san pham. Nhiing thong tin trong thong bao gitp
nguot tiéu dung xac dinh duoc loai hang hoa khuyet tat, noi tién hanh thu hoi,
hanh dong can thiét tranh thiét hai, thoi gian thu hdi va cach thirc xir 1y. Theo do,
ndi dung thong bao thu hdi san pham cang chi tiét, rd rang thi ngudi tiéu dung
tranh duoc thiét hai va c6 nhitng hanh dong phu hop dé dam bao quyén loi cia
minh.

Thir ba, ca Viét Nam, Australia, Hoa Ky va EU déu xay dung thu tuc thu
hoi kha r6 rang. Thu tuc thu hoi nay gitp nha cung cap tién hanh hoat dong thu
hoi bai ban, hiéu qua. Pong thoi, ngudi tiéu dung c6 thé giao tra san pham cho
nha cung tng dugc dé dang. Thu tuc thu hdi cang rd rang, hop 1y khong nhimg
gitip bao vé quyén loi ctia ngudi tiéu dung ma con giam thiéu chi phi cho nha
cung Ung khi ho thuc hién hoat dong thu hdi san pham.

Thur tu, cac quéc gia déu quy dinh t6i hoat dong sau thu hdi gdm co sira
chita san pham, thay the san pham hodc hoan tién. Nhing hoat dong nay giap cho
nguoi tiéu dung s€ tlep nhén dugc hang hoa sau khi sua chira, thay thé 1 nhimg
hang hoa dam bao vé ky thuat, tiéu chuan theo quy dinh va quan trong nhat 13 san
pham d6 an toan. Ngoai ra, truong hop hang hoa khuyét tat bi thu hoi, khong thé
sua chira, thay the nha cung tmg hoan tién lai cho nguoi tiéu dung. Theo do,
ngudi tiéu dung van nhan lai dugc tién ctia minh va quyén lgi cua ho dugc dam
bao.

Thir nam, cac quoc gia déu néu cac chi thé thuc hién viéc giam sat hoat
dong thu hoi san pham khuyét tat. Du cho chii thé giam sat d6 1a co quan nha nudc
hay hiép hoi bao vé nguoi tiéu dung thi nhitng chu thé nay giup giam sat nha cung
tmg thue hién viée thu hdi ding quy dinh cua phap luat, ding thong bao. Hoat
dong giam sat nay véi muc dich quan trong d6 1a bao vé quyén loi ciia ngudi tiéu
dung.

30 See European Commission, supra note 43, at 13.



Bén canh nhitng diém tuong ddng trong ché dinh thu hoi san pham khuyét
tat gilta cac qudc gia, phap luat cua Viét Nam véi cac qudc gia co nhitng diém
khac biét. Cu the:

Thit nhat, vé thii tuc thu hoi san pham khuyét tdt:

Phép lut bao vé quyén loi nguoi tiéu dung Viét Nam quy dinh hai thi tuc
thu hoi dbi v6i hang hoa khuyét tat loai A va loai B 1a twong ddi phu hop. Tuy
vay, thu tuc thu hoi san phém ctia Australia cu thé hon so véi phap luat Viét Nam
khi dua ra thu tuc thu hoi ty nguyén va bat budc. Véi viée dua ra hai tha tuc nay
cho thay sy tham gia va nghia vu ciia nha cung cip — doanh nghiép, nha quan ly
la khac nhau. Thu tuc dugc phap luat Australia quy dinh chi tiét, co gia tri tham
khao d6i v6i Viét Nam.

Theo Dy thao 02 Luat Bao vé quyén loi ngudi tiéu dung (stra doi) ciia Viét
Nam, thi tuc thu hoi chwa quy dinh chi tiét dén thu tuc xac dinh va danh gia rai
ro ciing nhu han ché rui ro do hang hoa khuyét tat gay ra cho nguoi tiéu dung.
Theo quy dinh cta phap luat EU thi tha tuc danh gid rii ro va quan tri rai ro rat
dugc cot trong (xem so d6 néu trén). Diéu nay cho thdy, trong thu tuc thu hdi hang
hoa khuyet tat, EU rat cha trong dén viéc danh gia va han ché rui ro do hang hoa
khuyét tat gay ra. Pidu nay gitp han ché nhimng rui ro cho ngudi tiéu dung, dong
thoi nha cung mg ciing s& giam thiéu nhiing thiét hai phat sinh trong qua trinh
thu hoi san pham.

Pbi v6i tha tuc thong bao cho cong chiing vé thu hoi hang hoa khuyét tat,
phap luat caa Viét Nam c6 ghi nhan nhung chua c6 quy dinh chi tiét vé thong béao
thu hoi ddi véi nha cung ing hang hoa tai nudc ngoai va ngudi tiéu ding ¢ nude
ngoai. Trong khi do, theo phap lut ciia EU va Australia c6 quy dinh rat chi tiét
vé thu tuc thong bao thu hoi dbi v4i nha cung tmg va ngudi tiéu ding & nude
ngoai — noi c6 hang hoa khuyét tat. Thiét nghi day 1a quy dinh vé tha tuc quan
trong nham bao vé ngudi tiéu dung khong chi ¢ 1anh thd qudc gia ma con & lanh
thd ctia qudc gia khac — noi ¢6 cung tmg hang héa hodc noi c6 nguoi tiéu ding
mua hang héa khuyét tat.

Thit hai, vé ndi dung théng bdo thu héi: Phap luat bao vé quyén loi nguoi
tiéu dung Viét Nam chua quy dinh ndi dung can phai c6 trong thong bao thu hoi
d6 1a huéng din ngudi tiéu dung nén thyc hién hanh dong nao dé tranh thiét hai
xay ra. Ngoai ra, trong thong bao thu hdi theo phép luat Viét Nam chua yéu cau
thong tin vé myc dich thu hdi nham stra chita san pham hodc thay thé san pham
hodc hoan tra tién cho nguoi tiéu dung. Phap luat cua Australia, Hoa Ky va EU
déu quy dinh rat rd vé noi dung nay. Vi du nhu & Hoa Ky, lién quan dén viéc sira
chita, cac dot thu hoi doi hoi thong bao truc tiép cho nguoi tiéu dung va thuong
c6 hi¢u qua khi viéc stra chita dwoc thyc hién tai nha cta nguoi tiéu dung.”' RS
rang, nhiing thong tin hudng dan nguoi tiéu dung va muyc dich thu hoi cua cac
quoc gia la can cir phap ly quan trong nham dam bao quyen lo1 nguoi ti€u dung.

Thit ba, trach nhiém cua nha cung cdp sau khi ¢6 théng bdo thu hoi: Phap
luat Viét Nam ghi nhan nha cung cap phai c6 trach nhiém khic phuc san pham

5! See Teresa M. Schwartz and Robert S. Adler, Product Recalls: A Remedy in Need of Repair, Case W. Rsrv. L.
Rev., 34, 442 (1984).



khuyét tat va tién hanh cac bién phap bao vé can thiét ¢é dam bao quyén loi ngudi
tiéu dung trong qua trinh thu hdi san pham. Tuy vay, nhimng ndi dung nay chua
dugc huéng dan cu thé. Trong khi d6, phap luat cta Astralia, Hoa Ky va EU ¢6
quy dinh kha chi tiét vé hoat dong thu hoi dé stra chira hodc thay thé hodc hoan
tién. Thém vao d6, phap luat cac nudc ndy cé quy dinh trach nhiém cta nha ban
1é di chao ban hang hoa trudc d6 phai bo san pham trén ké hang, thong bao thu
hdi va tién hanh thu hdi hang héa (Vi du nhu quy dinh ctia Hoa Ky) 52.

Thit tw, vin dé phéi hop giita cdc chinh phii va cdc hiép hi bdo vé quyén
loi nguoi tiéu dung noi co hang hoa khuyet tat: Phap luat Viét Nam chua quy dinh
viéc phéi hop gitta co quan c6 thim quyén ctia Viét Nam, hiép hoi bao vé quyén
lo1 ngudi ti€u dung cua Viét Nam v6i co quan, hi€ép hdi cta cac nude noi ¢6 hang
hoa khuyét tat. Australia, Hoa Ky va EU déu quy dinh su phbi hop giita quoc gia
nay va hiép hoi bao vé quyén loi nguoi tiéu dung o quoc gia nay vdi quoc gia,
hi¢p hoi khac n0’1 c6 hang hoa khuyét tat. Co duogc sy phdi hop giita cac chinh phu
va hi€p hoi & quoc gia khac nhau s¢€ giup thong tin va hoat dong thu hoi san pham
duogc thyuc hién tot. Pidu nay dong nghia véi viée quyén loi nguoi tiéu dung duoc
dam bao.

Thir nam, giam sat hoat dong thu hoi: Phap lut Viét Nam quy dinh r6 chu
thé giam sat 1a co quan nha nude vé bao vé quyén loi nguoi tiéu dung va co quan
quan ly nha nude lién quan khac. Cac nude nhu Australia quy dinh nguoi giam
sat 1a Bo truong khdi thinh vuong chung; Hoa Ky quy dinh Uy ban an toan san
pham tiéu dung; va EU quy dinh 1a co quan giam sat thi truong (MSA). Céc co
quan giam sat khac nhau nhung nhin chung déu thuc hién viée gidm sat hoat dong
thu hoi san pham khuyét tit nham bao vé quyen loi nguoi tiéu dung.

3. Mot s0 giai phap, klen nghi hoan thi¢n ché dinh thu hdi san pham khuyet
tat nham béo vé quyen lgi nguoi tiéu dung

Trén thuc té, bat ky su that bai trong qua trinh san xuat, ghi nhan, dong goi
va xac dinh sai bat ky diéu kién an toan niao anh hudng dén sirc khoe cua nguoi
tiéu dung cling co thé dan dén thu hdi san pham.> Vi vdy, chung t61 dé xuat mot
s6 giai phap va kién nghi sau ddy nham dam bao quyén cua ngudi tiéu ding va
nang cao trach nhiém cua doanh nghiép v&i nguoi tiéu dung thong qua hoat dong
thu hoi san pham khuyét tat.

Mot la, phap luat bao vé quyén loi ngudi tiéu dung Viét Nam bén canh quy
dinh vé thii tuc thu hdi ddi v6i hang hoa khuyét tat loai A va B thi nén quy dinh
thi tuc thu hoi hang héa khuyét tat theo thu tuc bat budc hodc tu nguyén. Viéc
quy dinh chi tiét nay giup cho cac doanh nghi¢p tién hanh thu tuc dugc thuan loi
va phu hop. Tir d6, quyén loi ctia ngudi tiéu dung duoc bao dam.

Hai la, thong thudng, cac cong ty danh gia thap tong chi phi thu hoi san
pham nhung trén thyc té chi phi nay 1 rat 16n. Chi phi lién quan dén thu hoi san
pham bao goém: chi phi xac dinh 15i an toan; xir 1y san pham 18i; thay thé va sira
chira hang héa bi 16i; thong bao viéc thu hdi cho tat ca cac thanh vién; chi phi lién
quan dén kién tung; tdn that thuong hiéu va gia tri von hoa thi truong; tién phat

52 See CA Health & Safety Code § 108046(c) (2017).
33 See Fabrizio, D., P. Gay, and C. Tortia, Traceability Issues in Food Supply Chain Management: A Review,
Biosystems Engineering, 120, 65-80 (2014). DOI:10.1016/j.biosystemseng.2013.09.00.



ctia co quan chinh phu va khoan hoan tra cho cac chu thé lién quan.** Vi vay, viéc
danh gia rai ro han ché rii ro do hang hoa khuyét tat gy 1a rat quan trong. Chinh
pht can c6 hudng dan chi tiét vé thi tuc danh gia rui ro va han ché rii ro do hang
hoa khuyét tat gay ra. Pac bi¢t, cac doanh nghiép nén chu dong trong vi¢c danh
gia rui ro va dua ra cac bién phap han ché rui ro do hang hoa khuyét tit nham bao
vé quyén loi ciia nguoi tiéu dung. Pdng thoi, viéc danh gia va han ché rui ro gitp
doanh nghiép giam thiéu thiét hai do viéc thu hoi hang hoa khuyét tat.

Ba la, phap luat bao v¢ quyén loi nguoi tiéu dung Viét Nam can bd sung
quy dinh vé ndi dung trong théng bao thu hdi san pham. Noi dung can phai ghi
nhan trong thong bao chinh 1a huéng dan nguoi tiéu dung nén thuc hién hanh
dong nao dé tranh thiét hai xdy ra va muc dich thu hoi hang hoa khuyét tat dé stra
chira hodc thay thé hodc hoan lai tién.

Bon la, phap luat bao vé quyén lo1 nguoi tiéu dung Viét Nam can bo sung
quy dinh vé thu tuc thong bao thu héi hang hoa khuyet tat cho nha cung tmg ¢
nudc ngoai va noi nguoi tiéu dung mua hang hoa khuyét tat d6. Viéc quy dinh vé
thong bao thu héi hang hoa khuyét tat & nudc ngoai bén canh muc dich bao vé
quyén loi nguot ti€u dung con gitp cac doanh nghiép bao vé loi ich cua minh. B01
vi, toan cau hoa dién ra nén hinh thanh cic chudi cung tng hang hoa toan cau.’
Cac cong ty can thong bao va co thé quy trach nhiém cho cc nha san xuat o nudc
ngoai vé 16i san xuat thi ho c6 thé tranh hodc giam thiéu chi phi gian tiép cta viéc
thu hoi.*

Ndm I, Chinh phu can c6 quy dinh chi tiét vé hoat dong thu hoi san pham
dé stra chita hodc thay thé hodc hoan tién. Quy dinh nay giup ngudi tiéu dung xac
dinh duoc quyén loi cta ho khi doanh nghiép thuc hién hoat dong thu hoi san
pham khuyét tat.

Sdu la, giao tiép 13 yéu td chinh ctia quy trinh thu hdi hiéu qua.’” Vi vay,
vige “giao tiép gifta cac chu thé lién quan la thuc sy can thiét cho qua trinh thu
hdi san pham Phép luat Viét Nam can quy dinh Ve viéc phéi hop gitta co quan cd
tham quyén cta Viét Nam, hiép hoi bao vé quyén loi ngudi tiéu dung cia Viét
Nam véi co quan, hiép hoi cta cac nude noi co hang hoa khuyét tat.

Bay la, ban than doanh nghiép c6 hang hoa khuyét tat can chu dong thuc
hién nhimg hoat dong sau: (i) Thong bao thong tin thu hdi trén nhiéu nén tang
khac nhau dé ngudi tiéu ding c6 thé tiép nhan dugc thong tin; (ii) Chi dong danh
gia ri ro va han ché rii ro do hang hoa khuyét tat gay ra; (iii) cha dong hd tro
nguoi ti€u dung trong qua trinh thu hoi hang hoéa; (iv) Dua ra giai phap nhu sira
chira, thay thé hodc hoan tién dya trén nén ting dam bao quyén lg1 cta nguoi tiéu
dung; (v) chu dong phdi hop véi cac co quan, hiép hoi bao Ve quyén loi ngudi tiéu
dung trong viéc tlep nhén thong tin, thong bao thu héi va tién hanh hoat dong thu
hdi nham bao vé tot nhat quyén loi cua nguoi tiéu dung. Doanh nghiép chu dong
thuc hién hoat dong thu hdi dya trén trach nhiém phap luat va cao hon la trach

54 See Barry Berman, Managing the Product Recall Process, Rutgers Business Review, Vol. 6, No. 1, 98 (2021).
35 See Marjorie A. Lyles, Barbara B. Flynn and Mark T. Frohlich, supra note 4, at 167-182.

36 See Manpreet Hora; Hari Bapuji; Aleda V. Roth, supra note 2, at 775.

57 See Dani, S., Deep, A., Fragile food supply chains: reacting to risks, International Journal of Logistics:
Research & Applications 13, 395-410 (2010).



nhiém dao duc (dao dtc kinh doanh) thi ngudi ti€u dung sé trung thanh véi doanh
nghiép. Tir d6, doanh nghiép phat trién bén viing.
4. Két luan

Ché dinh thu hoi san pham khuyét tat trong Luat Bao vé quyén loi ngudi
tiéu dung la mot ché dinh quan trong. Vi vay, ché dinh nay can duoc quy dinh chi
tiét va co tinh phu hop cao méi bao v¢ higu qua quyen loi ciia nguoi ti€u dung.
Pé bao vé quyén loi nguoi tiéu dung, ché dinh thu hoi san pham khuyet tat Viét
Nam can ¢ nhimg sura d6i bd sung nhu sau: (i) B6 sung quy dinh vé thu tuc thu
hdi san pham bat budc va tu nguyén; (ii) Quy dinh chi tiét vé danh gia rui ro va
han ché rui ro trong qué trinh thu hoi san pham khuyét tat; (iii) Thong bao thu hoi
san pham phai c6 hudng dan nguoi tiéu dung cac bién phap han ché thiét hai va
muc dich thu ho6i san pham; (iv) Quy dinh chi tiét vé tha tuc thu hoi nham sira
chita, thay thé hodc hoan tién; (v) Quy dinh vé viéc phdi hop giita co quan nha
nudc va hiép hoi bao vé quyén lg1 nguoi tieu cua Viét Nam voi co quan, hiép hoi
cua nudc ngoai. Bén canh do, ban than cac doanh nghiép can phai chu dong thuc
hién tot quy dinh cua phap luat hodc thyc hién 0 murc do cao hon quy dinh cua
phép luat nham bao vé quyén loi nguoi tidu dung. Ché dinh thu hoi san pham duogc
quy dinh chi tiét, pht hop va doanh nghiép chil dong trong viéc thu hoi san pham
khuyét tat thi quyén loi ctia ngudi tiéu dung duoc bao dam./.
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