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PHAP LUAT VE HANH VI PUA HOI LQ TRONG KHU VU'C NGOAI NHA
NUOC - KINH NGHIEM QUOC TE VA GQ1Y CHO VIET NAM
TS. Nguyén Thi Thu Trang*

Bai viét dwoc cong bod tai ngudn sau:
Nguyén Thi Thu Trang (2025), Phap luat vé hanh vi dwa héi 1§ trong khu vue
ngoai nha nuwdéc - Kinh nghiém quoc te va ggi y cho Viét Nam, Tap chi Phap
ludt va phdt trién, s6 2+3/2025, 111-122.

Tém tat: Tham nhiing 14 hién twong x4 hoi xay ra khong chi trong khu vuc nha
nudc ma con xay ra trong khu vue ngoai nude. Mot trong nhirtng hanh vi tham nhiing
pho bién d6 1a hanh vi dua héi 10. Trong pham vi bai viét nay, tac gia so sanh phap
luat Viét Nam voi phap luat cua mot s6 quoc gia nhu Trung Quoc va Hoa Ky vé
hanh vi dua hoi 16; chi ra kinh nghiém cua cac quoc gia trén ve viéc xac dinh hanh
vi dua héi 16, cha thé tham gia, chimg ctr hbi 16 va ché tai 4p dung d6i v6i hanh vi
dua héi 16. Trén co sé do, bai viét dua ra kién nghi hoan thién phap luat nham han
ché hanh vi dua héi 16 trong khu vuc ngoai nha nudc tai Viét Nam.

Tir khéa: ché tai, khu viee ngodi nha nwée, hoi 19, tham nhiing.

Abstract: Corruption is a social phenomenon that occurs not only in the state sector
but also in the non-state sector. Bribery is one of the common forms of corruption.
In this article, the author draws a comparison between Vietnamese law and the
bribery laws of various countries, including China and the United States. As a result,
the article highlights the experiences of various countries in defining bribery,
identifying participants, identifying evidence of bribery, and implementing sanctions
related to bribery. On that basis, the article recommends improving the law to limit
bribery in the non-state sector in Vietnam.
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1. Hanh vi dwa héi 1§ trong khu vire ngoai nha nwéc
Khu viee ngodi nha nudc duoc xdc dinh dwa vao nhitng yéu té sau:

Thit nhat, duwéi goc do quyen lyc: Quyen lic 14 tiém nang (nang luc, kha nang)
ctia chu thé tac dong dén chu thé khac nham dat dén két qua theo y chi cua minh
thong qua cac ngudn luc, phuong tién nhat dinh.' Theo d6, quyén lyc nha nudc 1a
tiém ning ctia chu thé sir dung quyén 1ap phap, hanh phap, tu phap tac dong dén chu
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1 qunh Van Th(’ri,‘ Khai niém vé quyén lyc trong diéu kién hién dai, Tap chi Quan ly Nha nudc (2021), VE khai niém
quyeén luc trong diéu kién hién dai | Tap chi Qudn Iy nha nudc truy cép ngay 8/11/2024.
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thé khac nham dat dwgc muc tiéu nha nude dat ra. Noi nao thue hién quyén luc nha
nuée thi noi d6 thudc vé “khu vyc cong”. 2 Vi vay, “co quan, t6 chire, don vi khu vuc
nha nuée” 1a chu thé co quyen lwc nha nude - quyén luc cong, vi du: co quan nha
nuée, to chire chinh tri, t6 chirc chinh tri - x4 hoi, don vi vii trang nhan dén, don vi
su nghi€p cong lap, doanh nghi€p nha nude va t6 chirc, don vi khac do Nha nudc
thanh lap, dau tu, quan ly. Tu do cho thdy “khu vuc ngoai nha nuéc” 1a khu vyc
khong thuc hién quyén luc cong.

Thit hai, dwdi géc do tai chinh: Dé xac dinh “khu vuc nha nudc” hay “khu
vuc ngoai nha nudc” can cir vao su tac dong cua tai chinh cong. Tac dong cua tai
chinh cong dugc xac dinh theo hai tiéu chi bao gom quan 1y tai chinh cong va sir
dung tai chinh cong.’ Theo d6: (i) Khu vuc nha nudc (khu viuc cong): La nhiing co
quan, t6 chuc, don vi quan 1y tai chinh cong, vi du: co quan nha nudc, don vi vil
trang, don vi sy nghiép cong 1ap,... Bén canh d6, mot s6 to chirc, don vi sir dung tai
chinh cong ciing duoc xem 13 chu thé thudc khu vue cong, vi du: doanh nghiép nha
nudc; to chirc, don vi khac do Nha nudc thanh 1ap, dau tu co so vat chat, cap phat
toan bo hodc mdt phan kinh phi hoat dong, do Nha nudc truc tiép quan Iy hodc tham
gia quan 1y nham phuc vu nhu cau phét trién chung, thiét yéu cua Nha nudc va xa
hoi ; (ii) Khu viee ngodi nha nwde: La nhimg to chirc, don vi khong quan 1y, st dung
tai chinh cong hodc c6 su dung tai chinh cong nhung ngudn tai chinh nay khong phai
1a ngudn chu yeu Vi duy, cac doanh nghiép (khong phai doanh nghiép nha nudc); cac
t6 chtrc xa hoi; to chirc x4 hoi - nghé nghiép;. ..

Tlep can tu hai goc do néu trén, Luat Phong, chéng tham nhiing nam 2018 da
ghi nhan: Doanh nghiép, t6 chirc khu vuc ngoai nha nudc 13 doanh nghiép, to chuc
khong phai 1a co quan, t6 chuc, don vi khu vuc nha nuéc.? Trong do, co quan, to
chtrc, don vi khu vuc nha nude bao gdm co quan nha nude, t6 chire chinh tri, to chirc
chinh tri - x& hoi, don vi vii trang nhan dan, don vi sy nghiép cong lap, doanh nghiép
nha nude va té chire, don vi khiac do Nha nude thanh lap, dau tu co s0' vat chét, cap
phat toan bo hodac mot phan kinh phi hoat dong, do Nha nudc truc tlep quan 1y hoac
tham gia quan 1y nham phuc vy nhu cau phat trién chung, thiét yéu ctia Nha nudc va
x3 hoi.>
Ho6i 16 va dwa hoi 1o trong khu vic ngoai nha nuoc

Theo Tir dién Tiéng Viét, “hdi 16” dugc hiéu 1a “duwa tién ciia cho nguoi co
quyén hanh dé nho lam viéc c6 loi cho minh, bang hanh vi lam dung chitc vu, quyén
han hodc lam sai phdp ludt”. Tuy vy, v6i cach giai thich nay thi thuat ngir héi 16

2 Pam Vin Loi, Pdng lanh dao céng tac phong, chong tham nhiing khu viee ngodi Nha nuée, Tap chi Xay dung Dang
(2023), Dang lanh dao cong tac phong, chéng tham nhiing khu vuc ngoai Nha nudc - Tap chi X4y dung Dang truy
cap ngay 8/11/2024.

3 Pam Vin Loi, tldd.

4 Xem khoan 10, Diu 3 Luat Phong, chéng tham nhiing Viét Nam 2018.

5 Xem khoan 9, Didu 3 Luat Phong, chong tham nhiing Viét Nam 2018.

® HOANG PHE (2002), TU DIEN TIENG VIET, NXB DA NANG 459.
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chi mé&i dé cap toi 1a hanh vi cta cha thé “dua” héi 160 ma chua dé cap t6i hanh vi
ctia cac chu thé khac khi tham gia vao quan hé nay nhu hanh vi nhan héi 16 va hanh
vi moi giéi hdi 16. Nghia 13, tham gia vao quan hé hdi 16 ¢ thé c6 cac chu thé sau:
(i) Nguoi dwa hoi 16: 13 ngudi truc tiép hay qua trung gian da dua hodc s& dua cho
nguodi cé chuce vy, quyén han hodc nguoi khéac hoac td chirc khac bat ky loi ich vat
chit hodc phi vat chat’; (i) Nguoi nhdn hoi 16: nguoi ¢o chuc vy, quyén han truc
tiép hodc trung gian nhén hodc s¢ bat ky loi ich nao cho chinh ban than nguoi dé
hodc cho nguoi hoac t6 chirc khac dé 1am hoac khong lam mot viéc vi loi ich hodc
theo yeu cau ctia ngudi dua héi 16%; (iii) Ngwoi moi gioi hoi 1§: nguoi co hanh vi lam
trung gian giita nguoi nhan hdi 10 va nguoi dua héi 16 theo yéu cau cliia mot trong
hai bén hodc cua ca hai bén dé 1am hoac khong lam mot viéc co6 191 cho nguoi dua
héi 16. Trong pham vi bai viét nay, tac gia tap trung vao hanh vi tham nhiing pho
bién nhat, d6 1a hanh vi dua hoi 1.

Hanh vi dua héi 16 trong khu vuc ngoai nha nudc gom c6 nhiing dic diém sau:
(i) Chii thé nhdn hoi 16: ¢4 nhan, t6 chtc thudc khu vie ngoai nha nude. Trong do,
“khu vie ngoai nha nudc” 1a nhimng co quan, don vi, to chitc khong thuc hién quyén
luc nha nudc; khong quan 1y tai chinh cong; khong sir dung hodc rat it str dung tai
chinh cong. (ii) Muc dich ciia hanh vi dwa hoi I6: nguoi nhan héi 16 bang hanh vi
lam dung churc vu, quyén han hoac lam sai phap luat nham dem lai lo1 ich cho nguoi
dua héi 1.
2. Phap luit vé hanh vi dwa hdi 16 trong khu vire ngoai nha nwéc dwéi géc nhin
so sanh
2.1 Phdp lugt Trung quéc

Hanh vi dwa héi 1p: Hoi 16 duoc cau thanh bang cach dua tai san cho vién
chtrc nha nudc nhim muyc dich tim kiém 'loi ich bat hop phap', bao gém dua cho
vién chirc nha nudc 'mot so tién twong d6i 1on', tai san, tién hoan lai hodc phi xir 1y
dudi bat ky hinh thtic nao trong qua trinh giao dich kinh doanh.’Ngoai ra, hanh vi
dua héi 10 con dugce xac dinh 13 bat ky ai cung cép tai san cho cac co quan nha nudc,
cong ty nha nude, doanh nghiép, to chirc,va cac té chirc nhan dan, hoic trong cac
hoat dong kinh té dua lai tién hoa hong hodc phi dich vu vi pham cac quy dinh cua
nha nudc nham tim kiém loi nhuan bt hop phap.'® Thém vao d6, Bo luat Hinh su
Trung Qudc con ghi nhan hanh vi héi 16 12 hdi 16 mot cyu vién chic nha nude, ngudi

7 Xem Diéu 364 Bo luat Hinh sy Viét Nam 2015.

8 Xem Diéu 354 B6 luat Hinh sy Viét Nam 2015.

° SUSAN MUNRO, CHINA, THE ANTI-BRIBERY AND ANTI-CORRUPTION REVIEW (MARK F
MENDELSOHN (ED)), LAW BUSINESS RESEARCH LTD, 29 (2015) va Diéu 389 B luat Hinh su Trung Qudc
nam 1997 sira dbi bd sung nam 2023.

10 Xem Didu 391 Bo luat Hinh sy Trung Qubc niam 1997 sira dbi bd sung nam 2023.
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than hodc nhimg ngudi khac c6 mdi quan hé mat thiét véi mot vién chire nha nudce
hién tai hodc trudc day, nham muc dich tim kiém 'loi ich bat hop phéap'."!

RS rang, v6i cach tiép can nay thi hanh vi dua héi 16 theo phap luat Trung
Qudc 1a hanh vi ciia ¢4 nhan, t6 chtrc dua tai san du 16n cho ngudi ¢6 chire vu, quyén
han hodc nguoi than ctia ngudi cé chire vy, quyén han nham muc dich tim kiém loi
ich bat hop phap. Vi vy, nhan dién hanh vi dua hdi 16 gdm c6 nhing dic diém sau:
(i) Chu thé nhan hdi 16 phai 14 c4 nhan, t6 chirc c6 chirc vu, quyén han hodc nhiing
nguoi than ciia chu thé do; (ii) Chung ctr hdi 16 1a tai san da 16n; (iii) Muc dich cua
hanh vi héi 16 14 tim kiém loi ich bat hop phéap cho ngudi dua hi 16.

Chii thé tham gia quan hé: Ngudi dua hdi 16 13 ca nhan, t6 chic khu vuc
ngoai nha nude [LTD’s comment: ¢4 nhén, t6 chirc khu vire nha nudc ciing c6 thé 1a
chu thé?]. Nguoi nhan héi 16 c6 thé 13 nhitng chi thé sau ddy: ngudi c6 chic vu,
quyén han trong t6 chitc tw nhan'2; hodc vién chtrc nha nudc'?; hodc cuu vién chirc
nha nudc, nguoi than hodc nhimg ngudi khac c6 mdi quan hé mat thiét véi mot vién
chtrc nha nudc hién tai hodc trude day'*; co quan nha nudc, cong ty hodc doanh
nghiép nha nudc (SOE), t6 chuc cong hodc t6 chirc nhan dan.'

Chikng cir hoi 1p: Phap luat Trung Quéc quy dinh kha rd vé chimg ct héi 16
gbm co tién, tién hoa hong, phi xir 1y, phi dich vu va cac tai san khac da 16n. Theo
quy dinh cua Vién kiém sat nhan dan tdi cao Trung Qudc vé Tiéu chuan lap ho so
vu an vé t6i héi 16 (2000) (Tiéu chuan nam 2000) 16: (i) Tai san héi 16 cua ca nhan
cho vién chirc dugc coi 1a 'mot sb tién tuong ddi lon' c6 nghia la gia tri tir 10.000
nhan dan té trd 1én. (ii)Tai san hdi 10 cta ca nhan, t6 chirc cho co quan nha nuéc,
cong ty hodc doanh nghiép nha nuéc (SOE), to chue cong hodc td chirc nhan dan,
doi v6i ca nhan dua 1a 100.000 nhan dan té tré 1én; doi véi to chirc dua 1a 200.000
nhan dan té tré 1én. (iii) Tai san hoi 16 cta ca nhan, to chic cho vién chuc trong
“hoan canh nghiém trong” 1a ttr 200.000 nhan dan té trd 1én, mac du ngudng céd thé
thap t&i 100.000 nhan déan té néu dap tng dugc mot s6 hoan canh nhat dinh.

Ngoai ra, theo quy dinh ctia Vién kiém sat nhan déan t6i cao va B6 Cong an
Trung Quéc vé Tiéu chuan khoi t6 vu 4n hinh sy dbi véi cac vu an hinh sy thude
tham quyén ciia Co quan Cong an (Phan 2) (2010)17 Tai san h01 16 cho ¢4 nhan, to
chtrc ngoai nha nudc 13 mot sd tién 'twong ddi 16n'. Theo do, sb tién “twong dbi 1on”

' Xem SUSAN MUNRO, supra note 9, at 29 va Diéu 46 Bo luat Hinh sy Trung Qudc nim 1997 sira d6i bo sung nam
2023.

12 Xem Piéu 163, 164 Bo luat Hinh sy Trung Qudc ndm 1997; sira doi, bo sung nam 2023 va Piéu 8 Luat Chong canh
tranh khong lanh manh ciia Trung Qubc 1993.

13 Xem Diéu 389 Bo luat Hinh sy Trung Qudc nam 1997; stra doi, bd sung nam 2023.

14 Xem Didu 46 Bo luat Hinh sy Trung Qudc nam 1997; sira d6i, bd sung nam 2023.

15 Xem Diéu 391 Bo luat Hinh sy Trung Qudc nam 1997; sira d6i, bd sung nam 2023.

16 See SUSAN MUNRO, supra note 9, at 29.

17 See SUSAN MUNRO, supra note 9, at 31.
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14 10.000 nhan dan té trér 1én néu hoi 16 duoc thuc hién béi mot c4 nhan hozc 200.000
nhan dén té tré 1én néu hdi 16 duoc thue hién boi mét td chic.

Bén canh vi¢c quy dinh 10 vé gia tri tai san hdi 10, Trung Quéc con quy dinh
ching cu héi 10 gém co qua tang, tién boa, du lich, bita an va gidi tri,... Theo y kién
ctia Toa 4n nhan dan tbi cao va Vién kiém sat nhan dan tdi cao Trung Quéc vé mot
s6 van dé lién quan dén viéc ap dung phap luét trong xu ly cac vu an hinh sy vé hoi
16 thuong mai (nam 2008), 'tai san' dugc dinh nghia la tién hodc vat thé hiru hinh,
cac loi ich co gia tri tién té, bao gdbm ca viéc cung cap dich vu cai tao nha o, the
thanh vién va thé qua tang co g1a tri tién té va chi ph1 di lai. Vi vay, qua tang, tién
boa, chi phi di lai, bira an va giai tri thuong dugc coi la tai san va do do khong nén
cung cap cho cac vién chirc nha nuwde nham muc dich thu loi bat hop phéap.'®

Qua nhiing quy dinh néu trén cho thay, phap luat Trung Quoc quy dinh kha
rd 16 vé mirc tai san héi 16 1am cin cir dé truy ciru trach nhiém doi v0i hanh vi vi
pham khac nhau. Ngoai ra, bén canh nhiing tai san thong thuong nhu tién, phi xir ly,
hoa hong va céc tai san hitu hinh khac thi Trung Qudc di quy dinh phuong tién héi
16 con 14 nhitng loai tai san héi 10 “trd hinh” dudi hinh thirc nhu qua tang, tlen boa,
chi phi di lai, bita an va giai tri. Theo d6, phap luat Trung Qudc dy licu tét vé ching
ct hoi 1.

Ché tai: (i) Truong hop cd nhan, t6 chire dwea héi 1 cho gia dinh c¢éng chike,
vién churc nha nwdc hoac nguoi than can voi cong chire, vién chirc nha nuwoc da nghi
viéc, gia dinh hodc nguoi than can véi cong chirc, vién chirc nha nude da nghi viéc'”
phat tu c¢6 thot han khong qua ba nam hodc giam gitr hinh sy va dong thot bi phat
tién; nguoi nao dua hoi 16 dé hudng loi bat hop phap, néu tinh tiét nghiém trong
hoac gay thiét hai nang né cho loi ich cua Nha nuée, thi bi phat ti c¢6 thoi han khong
dudi ba nim nhung khong qua 10 nim va dong thoi bi phat tién; néu tinh tiét dac
bi¢t nghiém trong hodc gay thiét hai dac biét nang né cho loi ich ctia Nha nudc, thi
bi phat ti ¢6 thoi han khong dudi 10 ndm hodc ti chung than va dong thoi bi phat
tién hodc bi tich thu tai san... (ii) Truong hop cd nhadn, t6 chirc dwa tai san cho cdc
co quan nha niede, cong ty nha niwée, doanh nghiép, té chirc céng hodc t6 chire nhén
ddan®’: D61 v6i ca nhan thi bi phat tu ¢6 thdi han khong qua ba nim hodc giam giir
hinh su, déng tho1 bi phat tién; néu tinh tiét nghiém trong thi bi phat tu c¢6 thoi han
khong du6i 03 nam nhung khong qua bay nam, d6ng thoi bi phat tién. D6 véi to
chure thi bi phat tién va cac ché tai trén duoc ap dung dé trimg phat nhing nguoi
quan 1y truc tiép chiu trach nhiém va nhimg nguoi chiu trach nhiém truc tiép khac.
(iii) Truong hop t6 chive dira hoi 16 cho vién chive nha nude trong tinh huéng nghiém
trong®!: T6 chirc s& thi bi phat tién, ngudi truc tiép phu trach va nhitng nguoi khéac

18 See SUSAN MUNRO, supra note 9, at 30.

19 Xem Didu 390 B luat Hinh sy Trung Qudc nam 1997; sira d6i, bd sung nam 2023.
20 Xem Piéu 391 B6 luat Hinh sy Trung Qudc nam 1997; stra ddi, bd sung nam 2023.
21 Xem Piéu 393 B6 luat Hinh sy Trung Qudc nam 1997; stra ddi, bd sung nam 2023.
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chiu trach nhiém truc tiép vé hanh vi pham t01 thi bi phat tu c6 thoi han khong qua
ba nam hodc giam giit hinh su, déng tho1 bi phat tién; néu gdy hau qua dac biét
nghiém trong thi bi phat tu c6 thoi han khong dudi ba ndm nhung khong quéa 10 nam
va dong thoi bi phat tién...

Nhitng ché tai trén duoc ap dung cho ca nhén, t6 chtc thudc khu vic ngoai
nha nude (tu nhan) thuc hién hanh vi dua héi 16 cho vién chirc nha nuéc; co quan,
td chuc, don vi trong khu vuc nha nudc. Bén canh do, phap luat Trung Qubc con
quy dinh ché tai ddi voi cha thé thuc hién hanh vi dua hdi 16 cho ca nhan, to chirc
trong khu vuc ngoai nha nudc. Cu thé, ca nhan, t6 chuc dua hdi 16 cho nguoi khong
phai 1a nhan vién nha nudce; héi 16 quan chirc nude ngoai hodc quan chirc cua to chirc
quéc té cong (khu vuc ngoai nha nudce) thi bi phat tién va giam giit hodc phat t dén
ba nim; néu sb tién 16n thi bi phat tién va phat ti tir ba ndm dén mudi nim. 22
2.2 Phap ludt Hoa Ky

Hanh vi dwa héi 1§: Theo Luat chong tham nhiing cta Lién bang Hoa Ky ghi
nhan: Bét ky ai truc tiép hoac gian tiép dua db tham nhiing, dé nghi hoac htra hen
bat ky thir gi ¢ gid tri cho vién chirc cong hodc ca nhan nao d duoc chon lam vién
chtrc cong; hoac dé nghi hodc htra hen vién chirc cong hoac ca nhan da duoc chon
1am vién chirc cong dé dwa bat ky thir gi co gia tri cho bat ky nguoi hodc té chirc ndo
khac, vi muc dich: (i) Dé tic dong dén hanh dong chinh thirc nao; (ii) Dé tac dong
dén vién chuc cong hoac ca nhan da duoc chon lam vién churc cong thuc hi¢n hoac
hd tro thuc hién, hodc thong déng, hoac cho phép, bét ky hanh vi gian 1an nao, hodc
tao co hoi dé thuc hién bt ky hanh vi gian 14n nao tai Hoa Ky; (iii) Dé xui giuc vién
chtrc cong hodc ¢4 nhan da dugc chon lam vién chirc cong thuc hién hoac khong
thue hién bat ky hanh dong nao vi pham nghia vu hop phap cia vién chirc hodc ca
nhan d6.2

Bén canh d6, Ha vién Hoa Ky dong nhét thuat ngit “tham nhiing” tuong dong
v6i “h6i 167, d6 1a "tham nhiing" dugc sir dung dé 1am rd rang 16i dé nghi, khoan
thanh toan, 16 htra hodc qua ting phai nham muc dich dy dd nguoi nhéin sir dung sai
chtic vu ctia minh dé chuyén huéng kinh doanh cho bén tra tién hoic khach hang
ctia bén tra tién hodc dé co duoc luat vu dii hodc quy dinh co6 loi. "Tham nhiing" 4m
chi dong co hodc muc dich xau, ¥ dinh gy anh huong sai trai dén nguoi nhan. N6
khong yéu cau hanh dong d6 phai dugc hoan thanh day du hodc thanh cong trong
viéc tao ra két qua mong mudn”?*.

Hanh vi héi 16 cho chu thé nude ngoai con duoc dé cap trong phap luét Lién
bang Hoa Ky. Theo do, bat ky nguoi nao khi biét rang toan bo hodc mot phan s tlen
hodc vat co gia tri s€ dugc cung cap, trao tang hodc hira hen, truc tiép hodc gian tiép,
cho bat ky vién chiic nudc ngoai nao, cho bat ky dang phai chinh tri nudc ngoai nao

22 Xem Piéu 164 B6 luat Hinh sy Trung Qudc ndm nam 1997; stra ddi, bd sung nim 2023.
23 See 18 U.S. Code § 201b - Bribery of public officials and witnesses.
24 See S. Rep. No. 95-114 at 11, 1977 Legislative History - Senate Report.
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hoc vién chuc ciia dang phai do, hodc cho bat ky timg cr vién nao cho chirc vu chinh
tri nudc ngoai, vi muc dich: (i) Anh huong dén bat ky hanh dong hodc quyét dinh
cua ho; (i1) Xui giuc ho thuc hién hoac khong thuc hién bat ky hanh dong nao vi
pham nghia vu hop phap cua ho; (iii) Pam bao bt ky loi thé khong phu hop nao;
(iv) xui giuc ho st dung anh hudng ctia minh voi chinh pht nudc ngoai hodc phuong
tién ctia chinh phu d6 dé anh huéng hoic tic dong dén bat ky hanh dong hoic quyét
dinh nao cua chinh phu hoac phuong tién do, dé hd tro dua hoi 16 trong viéc dat dugc
hodc duy tri hoat dong kinh doanh.?®

Nhu vay, hanh vi dua héi 1§ ¢6 cac ddc diém sau: (i) Chii thé nhén hoi 1§:
nguoi ¢ chirc vu, quyén han hodc dugc chon s€ ¢6 chirc vy, quyén han; chu thé lién
quan toi ngudi ¢6 chire vu quyén han hodc duoc chon s& c6 chire vu, quyén han; vién
chtrc nude ngoai, dang phai chinh tri nudc ngoai, hodc vién chic cua dang phai do,
hodc g cir vién cho chirc vu chinh tri nudc ngoai. (i) Chitng cir hoi 16: bat ky cai
gi ¢6 gia tri; (iii) Muc dich: tac dong dén hanh dong chinh thirc nao; thuc hién hoic
ho trg thyc hién, hoic thong déng, hoac cho phép, bat ky hanh vi gian 1an nao, hoéc
tao co hdi dé thuc hién bat ky hanh vi gian 1an nao tai Hoa Ky; thuc hién hodc khong
thuc hién bat ky hanh dong nao vi pham nghia vu hop phap cia vién chirc hodc ca
nhan. Noi cach khac 1a muc dich 1am loi cho bén dua hoi 16.

Chii thé tham gia quan h¢: (i) Nguoi dua héi [6: Truong hop dua héi 16 trong
lanh thd Hoa ky, nguoi dua héi 16 c6 thé 1a ca nhan, to chure bat ky. Truong hop dua
héi 16 & nude ngoai, nguoi dua hdi 10 ¢6 thé 1a c4 nhan; t chirc hodc céc vién chic,
giam ddc, nhan vién, nguoi dai dién hoac cd dong cua td churc o thé bi truy td vi sir
dung thu tin ctia Hoa Ky hodc bat ky phuong tién hodc cong cu ndo cta thuong mai
lién bang dé thuc day khoan thanh toan tham nhiing/hdi 16 cho mot vién chirc nudc
ngoai.? (ii) Nguoi nhdn hoi 16 O trong nudc, nguoi nhan héi 16 ¢6 thé 1a vién chirc
cong; hoac ca nhan nao da dugc chon lam vién chirc cong; hodc nguoi & khu vuce tu
¢ chitc vu quyén han. O nudc ngoai, ngudi nhan hoi 16 c6 thé 1a vién chic nude
ngoai, dang phai chinh tri nudc ngoai, hoac vién chirc cua dang phai do, hoac ung
cu vién cho chirc vu chinh tri nudc ngoai.

Chirng cir hoi 19: 1 “bat ky thtr gi ¢6 gia tri” ma khong nhat thiét chi gii han
& tién.2” “Bét ky thr gi ¢6 gia tri” duoc hiéu véi pham vi rong va co thé bao gdm céc
khoan thanh toan bang tién mit, qua ting khong phai bang tién mit hodc cac loi ich
khac, bao gf’)m: bi lai, an uéng, giai tri hoac qua tang, bao gém ca cho ban be hoac
nguoi than cua mdt vién chirc nudce ngoai; Bao tao, hoc béng, thuc tap; Viéc lam (vi
du: thuc tap c6 tra lwong cho con ciia mdt vién chuc); Lot htra sir dung mdt s6 nha

25 See 15 U.S. Code § 78dd—1 - Prohibited foreign trade practices by issuers.

26 See Criminal Division of the U.S. Department of Justice and the Enforcement Division of the U.S. Securities and
Exchange Commission, 4 resource guide to the U.S. Foreign Corrupt Practices Act, 11 (2012).

27 Mestre, Jorge, A Bribe New World: The Federal Government Gets Creative in Chasing Foreign Officials for Taking
Bribes, University of Florida Journal of Law & Public Policy, Vol. 26: Iss. 1, Article 1, 6(2015). Available at:
https://scholarship.law.ufl.edu/jlpp/vol26/iss1/1.
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cung cip hodc trung gian nhat dinh (vi du: nha cung cip do mét vién chirc nudc
ngoai s¢ hiru hoac lya chon); Hoc bé)ng hoi nghi va su kién; Cac khoan dong gbp tur
thién;...

Truong hop ngudi dai dién ctia mét t6 chire, hodc ctia mot chinh quyén tiéu
bang, dia phuong hodc bé lac ngudi da do, hoac bat ky co quan nao cua t6 chirc d6
chap nhan hodc déng y chap nhan bét ky tha gi c6 gi tri tir bat ky nguoi nao co gla
tri tir 5.000 d6 la tr 1én 13 hanh vi nhan héi 16.2® Pay la ching ctr duoc xac dinh gia
tri cu thé dé truy ctiru trach nhiém ddi véi nguoi dua va nhan hdi 16. Tuy vay, mot
moén qua nho hodc vat ky niém thé hién sy ton trong hoac long biét on duoc thuc
hién mot cach céng khai va minh bach, dugc ghi chép dung cach trong s sach va
hd so cua ngudi ting va duoc phép theo luat phap dia phuwong thi khong bi coi 1a
chtng ctr hoi 16.%° Ngoai ra, cac khoan chi nhu tién di taxi, cac bita an va chi phi giai
tri hop 1y, hodc cac mat hang khuyén mai ctia cong ty, khong c6 kha ning giy anh
huong khong dung muc dén mot vién chirc ciing khong phai 1a ching ctr héi 16. Vi
vay, mon qua cang 16n hodc cang xa xi thi cang c6 kha nang dugc tang véi muc dich
khong phu hgp.3°

Ché tai: (i) Doi véi dwa hoi 19 lién quan t6i chwong trinh nhan quy Lién bang,
Ludt Hoa Ky quy dinh: Pua hbi 10, dé nghi hoic dong ¥ dwa bat ky thir gi ¢6 gia tri
cho bat ky ngudi nao, véi muc dich gy anh huong hodc thudong cho mot dai dién
ctia mét td chirc hodc ciia mot chinh quyén tiéu bang, dia phuong hoac bd lac nguoi
da do, hodc bt ky co quan nao cua td chirc do, lién quan dén bat ky hoat dong kinh
doanh, giao dich hoac mdt loat cac giao dich cua td chuc, chinh quyén hoac co quan
d6 lién quan dén bat ky thir gi c6 gia tri tir 5.000 d6 la trd 1én; s& bi phat véi toi danh
dua hdi 16, bi phat tu khong qua 10 ndm hodc ca hai.!(ii) Déi véi dwea hoi 16 cho vién
chirc cong Lién bang: Nguoi dua hdi 16 ¢ thé bi phat véi toi danh dua héi 16 hodc
bi phat khong qua ba lan gia trj tién té tuong duong cua "vat co gia tri" hodc bi phat
t0 khong qua mudi 1am nam, hodc ca hai, va co thé bi tudc tu cach giir bat ky chure
vu danh du, tin nhiém hodc loi ich nao tai Hoa Ky.*(iii) Déi véi dua hoi 16 cho to
chirc, ca nhan nuwoc ngoai: Mot thuc thé kinh doanh bi phat hién vi pham cac diéu
khoan héi 16 co thé phai chiu “murc phat 1€n dén 2 triéu d6 la va murc phat dan sy 1én
dén 10.000 db la, trong khi mot ca nhan co thé phai chiu murc phat dan sy tuong tu,

28 See 18 U.S. Code § 666 a(2)- Theft or bribery concerning programs receiving Federal funds.

29 Xem [LTD’s cmts: Thay toan bo see bang Xem] Criminal Division of the U.S. Department of Justice and the
Enforcement Division of the U.S. Securities and Exchange Commission, supra note 26, at15.

30 See Complaint, SEC v. RAE Sys. Inc., No. 10-cv-2093 (D.D.C. Dec. 10, 2010), ECF No. 1 [hereinafter SEC v.
RAE Sys., Inc.] (fur coat, among other extravagant gifts), available at
http://www.sec.gov/litigation/complaints/2010/comp21770.pdf.

31'See 18 U.S. Code § 666a - Theft or bribery concerning programs receiving Federal funds.

32 See 18 U.S. Code § 201b(3) - Bribery of public officials and witnesses.
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hodc bi phat khong qua 100.000 d6 la hoac bi phat tu khong qua nam nam, hodc ca
hai” 33

So sanh véi phap luat Viét Nam hién hanh véi phap luat Trung Québc va Hoa
Ky vé hanh vi dua héi 16 cho thiy:

Thit nhat, vé hanh vi dwa héi 16: Ca Viét Nam, Trung Quédc va Hoa Ky déu
nhan dinh 13 hanh vi truc tiép hodc gian tiép dua hodc s& dua tién, tai san, loi ich vat
chét khac cho nguoi co chirc vu quyén han hodc nguoi khac hoac t6 chirc khac bat
ky loi ich nao dé nguoi co chure vy, quyen han lam hoac khong lam mot viéc vi loi
ich hoac theo yéu cau cua nguoi dua héi 16. Phap luat ctia cac nude co sy twong dong
khi cho rang dua hdi 16 c6 nhiing dic diém: (i) Chu thé nhan hi 16i phai 12 ngudi co
chtic vy, quyén han hodc nhimg nguoi lién quan t6i cha thé do; (i) Ching ct hdi 10
1a tién, tai san, loi ich vat chat hodc phi vat chat khac; (iii) Muc dich ctia hanh vi hoi
16 1a tim kiém loi ich bat hop phap cho nguoi dua héi 10.

Thir hai, vé chii thé tham gia vao quan hé hoi 1§:

Pbi v6i chi thé dua héi 16: Theo quy dinh cua phéap luat Viét Nam va Trung
Qubc bao gém tat ca c4 nhan, to chic thuc hién hanh vi dua héi 10 truc tiép hoac
gian tiép déu 1a chi thé dua hbi 16. Trong pham vi bai nghién ctru nay thi chu thé
dua héi 10 chinh 14 cac t6 chirc, ca nhan trong khu vic ngoai nha nudc. Khac véi
phap luat Viét Nam va Trung Qudc, phap luat Hoa Ky c¢6 sy phan chia nhom chu thé
dua hdi 1 khi thuc hién hanh vi trong nudc va nudce ngoai. Theo do, ddi voi hanh vi
dua héi 16 trong nudc, chii thé 13 tit ca cac ca nhén, to chire; dbi voi hanh vi dua hoi
16 & nudc ngoai, chu thé dua hdi 16 ¢6 thé 1 ca nhan; t6 chirc hodc cac vién chirc,
giam ddc, nhan vién, nguoi dai dién hodc cd dong cua td chure ¢6 str dung thu tin ctia
Hoa Ky hoic bat ky phuong tién hoic cong cu ndo ciia thwong mai lién bang dé thuc
day khoan thanh toan tham nhiing/hdi 16 cho mdt vién chirc nudc ngoai. RS rang,
chu thé dua héi 16 theo phéap luat ctia Hoa Ky rong hon so véi Viét Nam va Trung
Qubc.

Pbi voi chu thé nhan hdi 16: Theo quy dinh cta phap luat Viét Nam, ngudi
nhan héi 16 13 nguoi ¢ chire vu, quyén han hoic nguoi khac hoic to chire khac. Phap
luat Trung Qudc quy dinh chi tiét cac chu thé nhan gdm: ngudi co chirc vy, quyén
han trong td chirc tu nhan; hodc vién chirc nha nude; hodc cuu vién chirc nha nuéc,
ngudi than hodc nhitng ngudi khic ¢é méi quan hé mat thiét voi mot vién chirc nha
nudc hién tai hoac trudc day; co quan nha nudc, cong ty hodc doanh nghi€p nha
nuée (SOE), t6 chirc cong hodc to chire nhan dan. So véi phap luat Viét Nam, phap
luat Trung Qudc quy dinh chi tiét hon vé chu thé nhan héi 16.

Khac v6i phap luat cia Viét Nam va Trung Quéc, phap luat Hoa Ky c6 quy
dinh khac vé cht thé nhan héi 16. Cu thé: O trong nudc, ngudi nhan hdi 16 o thé 1a

33 See Robin Miller, Constructions and Application of Foreign Corrupt Practices Act of 1977, 6 A.L.R. FED.2D 351,
8(2005).
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cd nhan da dugc chon lam vién churc cong. O nude ngoai, ngudi nhan hdi 16 ¢6 thé
la vién chirc nudc ngoai, dang phai chinh tri nudc ngoai, hoac vién chuc cua dang
phai do, hodac rng cu vién cho chirc vu chinh tri nudc ngoai. Qua do cho théy, chu
thé nhan héi 16 theo quy dinh cta phap luit Hoa Ky rong hon so voi chu thé nhan
héi 16 theo phap luat Viét Nam va Trung Quéc.

Thit ba, vé chitng cit hoi 16: Theo quy dinh ctia phap luat Viét Nam, ching cir
héi 16 gdm c6 tién, tai san, loi ich vat chat va lgi ich phi vat chat. Tai san, tién va cac
loi ich vat chét tri gia tir 2.000.000 dong trd 1én da cau thanh toi dwa héi 10. Trong
d6, loi ich vat chat khac 1a loi ich vat chat khong phai 1a tai san quy dinh tai Diéu
105 cta Bo luat Dan su, vi du: Hoi 10 bang cach tai tro kinh phi di du hoc, di du
lich, ...* Loi ich phi vat chat 13 nhiing loi ich khong phai loi ich vat chét, vi du: Hoi
16 bang cach tang thuong, dé xuat ting thuong cac danh hiéu, giai thuong; bau, ctr,
b6 nhiém chic vu; nang diém thi; htra hen cho tot nghiép, cho di hoc, di thi dau, di
biéu dién & nudc ngoai; hdi 16 tinh duc, ...>*Qua quy dinh nay cho thiy viéc xac dinh
gia tri vat chét cua ching cu héi 16 dé truy ctru trach nhiém hinh su d6i v6i hanh vi
dua héi 16 kha rd rang. Tuy vay, dé xac dinh loi ich phi vat chat ndo 1a “chung ct”
dé xac dinh toi hoi 16 lai kha kho khan.

Tuong tu phap luat Viét Nam, phéap luat Trung Qudc ciing quy dinh khé rd vé
murc tai san hoi 16 dé truy ctru trach nhiém hinh su v6i hanh vi dua hoi 16. Phép luat
Trung Qudc ciing du liéu vé nhitng chi phi vat chat dung dé héi 16 nhu: hoa hong,
tién boa, chi phi di lai, gidi tri, ... Tuy vay, héi 16 béng loi ich phi vat chét cling chua
duogc quy dinh ro.

Phap luat Hoa Ky tu:0’ng ddng voi phap luat Viét Nam va Trung Quoc khi quy
dinh cu thé gi tri “tai san” héi 16. Tuy vay, phap luat Hoa Ky co6 nhimg diém khac
biét so véi phéap ludt cta hai nude 1a: (i) Thiéu ving quy dinh vé héi 16 loi ich phi
vat chat. Day 1a diém thiéu sot ctia phap luat Hoa Ky béi vi thyc tién cho thay nguoi
co chuc vu, quyén han san sang thuc hi¢n hanh vi trai phap luat khi ho dugc htra
cung cap loi ich phi vat chat nhu giai thudng, tinh duc,...; (i) Truong hop khong 13
chimg ctr: Quy dinh chi tiét vé mon qua nho hoidc vat ky niém khi tang cong khai,
minh bach; khoan chi nhu tién di taxi, cac bita an va chi phi giai tri hop ly, hodc céc
mit hang khuyén mai ctia cong ty, khong c6 kha ning gay anh hudng khong ding
muc dén mot vién chire. Quy dinh nay 12 hop 1y bai vi ¢6 nhitng mén qua ting va
chi phi cao hon so véi con s6 “cé dinh” di dugc luat ghi nhan nhung khong lam
nguoi ¢é chitc vu, quyén han thyc hién hanh vi tréi phap luat thi khong thé coi do6 1a
chiig ctr cua t1 dua hdi 10.

34 Xem khoan 3, Diéu 3 Nghi quyét s6 03/2020/NQ-HDTP vé Hudéng dan ap dung mot sd quy dinh cia B luat Hinh
su trong xét xur t0i pham tham nhiing va tdi pham khac vé chtic vu.
35 Xem khoan 4, Didu 3 Nghi quyét s6 03/2020/NQ-HDTP vé Huéng dan 4p dung mot sé quy dinh ciia BO luat Hinh
su trong xét xur t0i pham tham nhiing va tdi pham khac vé chtic vu.
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Thir tw, vé ché tai: Theo quy dinh cta phap luat Viét Nam, ngudi dua héi 16
tiy truong hop c6 thé: bi phat tién tir 20.000.000 ddong dén 200.000.000 dong, phat
cai tao khong giam giit dén 03 nim hodc phat ti tir 06 thang dén 03 niam; phat tu tir
02 nim dén 07 nam; phat tu tr 07 nam dén 12 nam; phat tir ti 12 nam dén 20 nam;
phat tién tir 10.000.000 déng dén 50.000.000 dong.>® So véi phap luat Trung Qudc
va Hoa Ky, phap luat Viét Nam c6 quy dinh khung hinh phat cao nhat dén 20 nim
t0 d6i v6i ngudi dua héi 16 13 hinh phat cao hon so véi Hoa Ky (10 nim) nhung thap
hon so v&i Trung Qudc (chung than) . Ngoai ra, muc tién phat ctia Viét Nam va
Trung Qudc ap dung khong qué 16n nhung phép luat Hoa Ky quy dinh mirc phat c6
thé gip ba lan “vat c6 gia tri” dung dé hdi 16. Quy dinh nay ctia Hoa Ky s& din dén
ngudi dua hdi 16 6 thé bi phat khoan tién rat 16n so voi quy dinh cua Viét Nam hay
Trung Qudc.

3. Kién nghij hoan thlen phap luat Viét Nam

Hoa Ky la quéc gia ¢ chi s6 cam nhan tham nhiing ¢ muc thap (Xem bang
phia duéi). Diéu d6 cho thiy quy dinh ctia Hoa Ky vé t6i dua héi 16 noi riéng va
tham nhiing néi chung 13 twong d6i phu hop. Hoa Ky 1a qudc gia di dau trong cudc
chién chéng tham nhiing cua cac cong ty & nudc ngoai.’” Trong kho “vii khi” cta
minh c6 Pao luat chéng tham nhiing & nudc ngoai (FCPA), duge Nghi vién thong
qua vao nam 1977 dé tng pho véi nhan thirc ngay cang tang vé cac khoan thanh toa’m
ctia cong ty trude ddy chua duoc tiét 16 cho cac quan chirc cong ¢ nudce ngoai.’®

Trung Quéc dang trdi day voi vai tro la mot cuong quoc moi ndi, nhung tinh
trang tham nhiing & nudc nay dang 13 van nan va cac vu tham nhiing, lam quyén &
Trung Qudc dang 1am nay sinh, tao bat cong va bat binh dang xa hoi.**Chi s6 cam
nhan tham nhiing ctia Trung Qudc trong 03 ndm gan diy dugc danh gia thap hon so
v6i Viét Nam nhung cao hon kha nhiéu so voi Hoa Ky. Vi vy, trong nhimg nim
gan day, bang cach tich cuc ngin chin nan tham nhiing trong cac doanh nghiép tu
nhan, Trung Quéc dit muyc tiéu thiic ddy mot moi trudng kinh doanh cong bang va
minh bach, c6 loi cho ting trudong bén vimg.*

QUOC GIA Nim 2021 Nim 2022 Nim 2023
Hoa Ky 27 24 24
Trung Qudc 66 65 76
Viét Nam 87 77 83

36 Xem Diéu 364 B luat Hinh sy Viét Nam 2015.

37 Tamara Livshiz, Choosing Between Saw and Scalpel: FCPA Reform and the Compliance Defense, Columbia
Journal of Law and Social Problem, Vol. 47, 418(2014).

38 See S. Rep.No. 95-114, at 3-4 (1977), 1977 Legislative History - Senate Report.

39 Pham Thi Thanh Binh, Kinh nghiém chéng tham nhing ¢ Trung Qudc va ham y cho Viét Nam, Tap chi cong san
dién tir (2011), Kinh nghiém chdng tham nhiing & Trung Qudc va ham v cho Viét Nam - Tap chi Cong san.

40 Xem Ngoc Minh, Trung Quéc siét chat quy dinh chéng héi 1o trong khu vuc tw nhan, Béo dién ti Dai biéu nhan
déan (2024), Bai 1: Trung Qudc siét chit quy dinh chdng héi 16 trong khu vuc tu nhan | Bao Pai biéu Nhan dén.
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Bang: Chi s6 cam nhéin tham nhiing (Corruption Perceptions Index - CPI)*!

Tham khao quy dinh phap luat va két qua cam nhan tham nhiing ctiia Hoa Ky
va Trung Qudc, phap luat Viét Nam can c6 nhiing thay d6i sau diy nham han ché
hanh vi dua hi 16:

Mot la, phap luét phong, chong tham nhiing nén dua khai ni¢ém vé héi 16 dé
c¢6 cach hiéu thong nhat. Cu thé: “Hoi 16 14 hanh vi cia ca nhan, t6 chuc dua hodc
htra hen dua loi ich vat chat hodc phi vat chét cho nguoi ¢o chuc vy, quyen han hoac
nguoi duge chon s€ c6 chirc vu quyén han dé nguoi d6 bang hanh vi lam dung chirc
vu, quyén han hodc 1am sai phap luat nham dem lai loi ich cho ngudi dwa héi 167

Hai la, mé rong chii thé tham gia vao quan hé dwa hoi 16:

Chii thé dwa hoi 19: Tham khao quy dinh cta phap luat Hoa Ky, d6i voi hanh
vi dua hdi 10 trong nudc, chu thé 1a tat ca cic ca nhan, t6 chtrc; ddi v4i hanh vi dua
héi 16 & nuée ngoai, chu thé dua hoi 10 ¢6 thé 1a ca nhan; t6 chirc hodc cac vién chuc,
giam ddc, nhan vién, nguoi dai dién hodc ¢ dong cua t6 chure ¢6 str dung thu tin ctia
Viét Nam hodc bat ky phuong tién hodc cong cu nao cua thuong mai Viét Nam dé
thic ddy khoan thanh toan tham nhiing/héi 16 cho mdt vién chtic nudc ngoai. Viéc
mo rong chu thé dua héi 10 nay 1a tién dé dé dua ra cac quy dinh diéu chinh hanh vi
dua hoi 10 cho cac ca nhan, to chirc & nude ngoai.

Chii thé nhdn hoi 16: (i) Phép ludt Viét Nam cn quy dinh 13 “nguoi khac”
nhan héi 16 1a ai. Theo tac gia, “nguoi khac” gdm co: nhimg nguoi co6 quan hé gia
dinh voi nguoi co chuc vy, quyén han; nhimg nguoi c6 moi lién hé than thiét (néu
co quan c6 tham quyén chimg minh duwoc mdi lién hé d6). Khi phéap luat c6 quy dinh
cu thé vé nhom chu thé nay thi méi xac dinh ding quan hé phap luat va truy ctru
trach nhiém diing ngudi. (ii) B6 sung thém nhom ddi tuong 14 ca nhan da duoc chon
1am vién chirc cong hodc lam ngudi c¢6 chitc vy, quyén han. Nhom cha thé nay thuc
chét chua c6 chitc vy, quyén han nhung tuong lai s& c6 chirc vu, quyén han — 1 chu
thé ma ngudi héi 16 “nham” t6i. (iii) BO sung nhom chu thé nhan héi 19 1a vién chirc
nudc ngoai, dang phai chinh tri nudc ngoai, hodc vién chuce cua dang phai do, hoac
g cir vién cho chitc vu chinh tri nudc ngoai. Quy dinh nay gitp xac dinh va diéu
chinh d6i véi hanh vi hdi 16 tai nude ngoai.

Thit ba, xdc dinh chimg cit héi I§:

Can phai xac dinh 13 loi ich phi vat chat va “chimg ct” ctia hanh vi dua hoi
16: Loi ich phi vat chét 1a loi ich mang tinh tinh than nén khong thé dinh luong. Viée
xac dinh loi ich nao 1a loi ich phi vat chat cta toi dua hdi 10 1a rat khé. Chinh vi vay,
cac co quan co tham quyén khi xac dinh lgi ich phi vat chét can co su Iy giai thau
dao dé thay rang loi ich phi vat chat d6 c6 kha niang gay anh hudng téi chi thé nhan
hoi 19.

41 Nigudn T4 chirc minh bach qudc té, 2023 Corruption Perceptions Index: Explore the... - Transparency.org.
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Ngoai ra, phap luat Viét nam can bd sung quy dinh hudéng dan chi tiét vé
truong hop khong 1a chimg ctr hdi 16 nhu: moén qua nhé hodc vat ky niém khi ting
cong khai, minh bach; khoan chi nhu tién di taxi, cac bita dn va chi phi giai tri hop
1y, hodc cac mat hang khuyén mai cua cong ty, khong c6 kha ning gy anh hudng
khong ding muc dén mot vién chire; nhitng mon qua ting va chi phi cao hon so véi
con s6 “cd dinh” da duogc lut ghi nhan nhung khong 1am nguoi c6 chic vu, quyén
han thuc hién hanh vi trai phap luat thi khéng thé coi d6 1a chimg ct cta tdi dua hoi
16.

Thir tw, vé ché tai: Hién nay, ché tai hinh sy cua Viét Nam ddi véi nguoi dua
héi 16 tac gia cho rang twong ddi phtt hop va c6 tinh ran de. Pac biét, hinh phat ti ¢6
tinh trimg phat va rian de cao. Tuy vy, hinh phat tién d6i v6i toi pham nay con kha
nhe. Vi vay, dé hinh phat c6 tinh ran de hon ntta, B luét hinh sy Viét Nam can tham
khao quy dinh phat tién cia Hoa Ky. Theo do, nguoi dua héi 1 bi ap dung hinh phat
tién gap nhiéu lan tai san dung dé héi 10.

4. Két luan

Hbi 16 néi riéng va tham nhiing néi chung tac dong tiéu cuc cho kinh doanh
va cho sy phat trién ctia qubc gia, thé gidi. Hoi 16 1am han ché canh tranh, dn dén
gia ca bi bop méo va gay bt loi cho cac doanh nghiép trung thuc khong hdi 16. No
lam ting chi phi kinh doanh trén toan cau va lam ting chi phi hop dong cua chinh
phu & cac nudc dang phat trién.*2 Héi 16 cling c6 tac dong pha hoai trong mot doanh
nghiép, 1am suy yéu 10ong tin cta nhan vién vao ban quan 1y ciia cong ty va tao ra
bau khong khi dé dai cho cac hanh vi sai tréi khac ctia cong ty, chang han nhu nhan
vién tir giao dich, tham 6, gian 14n tai chinh, va hanh vi chdng canh tranh.**Chinh vi
1& d6, dé han ché hanh vi dua héi 16 trong khu vuc ngoai nha nuéc, phap luat Viét
Nam can ¢6 nhiing sira doi bd sung sau: Pua ra khai niém vé héi 16; mé rong va quy
dinh cu thé vé cac chu thé tham gia vao quan hé héi 16; Xac dinh 16 ching ct héi 16
va nang hinh phat tién d6i voi toi héi 10.
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43 Criminal Division of the U.S. Department of Justice and the Enforcement Division of the U.S. Securities and
Exchange Commission, supra note 26, at 3.
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