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Abstract: Although same-sex marriage is regulated in some jurisdictions throughout the world,
it is still contested in many countries, especially in Asia. Following the Marriage and Law 2014
reform, same-sex marriage in Viet Nam is no longer prohibited by law, but it has been
unregulated. Although same-sex marriage cannot be legalized immediately due to the strong
influence of Confucianism on the concept of family, first steps are needed to protect LGBT
people. Hence, same-sex cohabitation in Viet Nam is suggested to be the most efficient way to
transform society’s attitude toward same-sex marriage. Thus, the article is dedicated to
shedding light on ‘To what extent can Viet Nam first lay the foundation for same-sex
marriage?’. In order to answer this question, it is necessary to answer the two sub-questions of
(1) What is the current context and the current legal framework of Viet Nam?; and (ii) Is it
necessary to legalize same-sex marriage?. These two sub-questions shall be answered by
examining Viet Nam’s current context and legal framework on same-sex relationships. Since
this type of decision is strongly related to moral principles and depends on a case by case, this
article suggests some factors that the Court may consider when making decisions. With this
first step, recognizing same-sex cohabitation is believed to gradually change society’s attitude
and help complete the structure of the future legal framework involving same-sex marriage.
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Introduction

If same-sex romance was once considered unnatural* and was treated as a crime,’ it is
now excluded from the list of crimes and is legalized in some countries.® Specifically, same-
sex marriage was first legalized in the Netherlands (2001)” and expanded to other European
countries such as Belgium (in 2003)® or Spain (in 2005).? This trend has opened new rules for
the rights and obligations of same-sex couples, including the foundation of cohabitation,
partnership, or civil union. '

Though the number of countries that legalize or consider same-sex marriage is limited,
it shows that people have their preferences on their lives and how they will live in a
globalization era.!! Indeed, LGBT (Lesbian, Gay, Bisexual, and Transgender) people are
fighting for their right to choose whom they love and whom they live with regardless of
opponents’ arguments due to varied reasons: reproduction, children’s development, or
assumption regarding gender roles.'? In Asia, however, people seem to be sceptical about this
topic. Until now, Taiwan has been the first country in Asia to recognize same-sex marriage in
2017.13 In other Asian countries, same-sex relationships may be either treated as crimine' or
left unregulated. For the latter case, take Viet Nam as an example.

Before Viet Nam’s Marriage and Law reform in 2014, same-sex marriage was treated as
a violation of the law and thus was monetarily sanctioned.!> When drafting the Marriage and
Law reform, there were arguments on legalizing same-sex marriage to protect LGBT people
better.!® The result was that same-sex marriage in Viet Nam is no longer prohibited by law, but
it has been unregulated until now. In practice, abolishing the sanction on same-sex marriage
means that same-sex couples can hold a commitment ceremony — which is considered a
symbolic marriage in Viet Nam and get rid of the administrative sanction. In that period,
abolishing administrative sanctions was reasonable because Viet Nam seemed not ready for
same-sex marriage because of many factors such as the long history of the family’s concept,
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the Confucian influence, or society’s acceptance.!” However, the tremendous impact of
globalization has led to the gradual changes in society’s acceptance of same-sex, and currently
there is a growing number of people who accept this as a normal relationship, just as the same
as the different-sex relationship. '8

However, with a long history of Confucian and social norms,' it is not easy for Viet
Nam to immediately legalize same-sex marriage. Experiences from pioneers countries such as
the Netherlands or Taiwan showed that the procedure of legalizing same-sex marriage should
have solid foundations and a long-term effort that help to change the long-term norms about
the definition of marriage. Although the foundation in each country may differ from each other,
it is undeniable that first steps should be taken to legalize same-sex marriage. Thus, when it
comes to the case of Viet Nam, the authors argue that the rights of same-sex couples can not
be continually left unregulated. Instead, the first steps should be taken to as a foundation for
the legalization same-sex marriage process. Accordingly, the authors suggest same-sex
cohabitation via the Court’s decision to resolve civil matters as a first step for legalizing same-
sex marriage. Currently, cohabitation is defined as ‘men, women who organize to live together
and consider themselves husband and wife’ (article 7, section 7, Marriage and Family Law
2014). This raises the question of whether when homosexuals live together and consider
themselves as husband and wife’ could be included within the scope of this definition.
Furthermore, civil matters mean a situation where individuals request Courts to recognize their
marriage and family rights.?® Therefore, requesting same-sex cohabitation via the Court’s
decision on the civil matter is a way of gaining recognition of a legal event. In this situation, a
same-sex couple can ask for the recognition of cohabitation since the current legislation does
not prohibit this case.

Thus, the article is dedicated to shedding light on ‘To what extent can Viet Nam first lay
the foundation for same-sex marriage?’. In order to answer this question, it is necessary to
answer the two sub-questions of (i) What is the current context and the current legal framework
of Viet Nam?; and (ii) Is it necessary to legalize same-sex marriage? These two sub-questions
shall be answered by examining Viet Nam’s current context and legal framework on same-sex
relationships.

Literature review

Much effort on gaining LGBT’s rights was made before the Marriage and Family
Reform. The ‘Vietnamese people’s opinion polls on same-sex marriage’*' report was
conducted nationally with 5303 people. Accordingly, the percentage of people who supported
legalizing same-sex marriage was relatively low: 33,7%%. The report also showed a high
percentage of 52,9%2% of people who did not support the legalization of same-sex marriage.
However, when asking about same-sex cohabitation, the percentage of people who supported
and did not support the legalization of same-sex cohabitation was equivalent, which was
respectively about 41.2% and 46,7%.2* Another report of ‘Being gay, bisexual and transgender
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(LGBT) in Asia: Vietnam national report’® in 2014 presented the struggles LGBT individuals
were facing regarding working?®, health needs?’and the discrimination they suffered from the
society.?®

After the Marriage and Family law reform, the report ‘Social points on same-sex
marriage: a qualitative study in Hanoi and Ho Chi Minh City’* in 2019 showed reasons for
supporting and not supporting the legalization of same-sex marriage. Besides the reasons for
not supporting or supporting same-sex marriage stated in the last report in 2013, other
explanations for not supporting same-sex marriage were presented, such as the
misunderstanding of young people about their gender and sexual orientation,*® the worry of
social conflict or the negative impact of same-sex marriage on the Vietnamese population.>!
The report of ‘same-sex couples living together’3? stated difficulties that same-sex couples
were facing and raised an alert on the legal recognition for their partnership when they live
together.>?

Besides reports, there are some studies conducted by scholars examining the situation of
the LGBT community. The article ‘Recognizing shadows: masculinism, resistance, and
recognition in Vietnam’** by Paul Horton posed the effort of Vietnamese gay men to have
recognition from the society and their families in Viet Nam due to the traditional norms of
masculinity,®® the impact of Confucian and Taoist for a long time and the state policies.*
Stories of some gay men who tried to cover their ‘shadow’ by either marrying women*’ or to
find spaces for their ‘shadow’ by going to gay bars while in the marriage relationship®
contributed to the fact that being homosexual is the nature of a people, no matter how they hide
it. Also, the article ‘Reshaping boundaries: Family politics and GLBTQ resistance in urban
Vietnam’*° by Paul Horton and Helle Rydstrom proved the negative relationship between the
government’s effort to exclude the same-sex relationship from society by the soft regime the
resistance of LGBT individuals.*’ The research also presented the ways that LGBT individuals
choose to step out of their comfort zone.*!

Furthermore, research shows the relationship between the law and its effect on shaping
society’s attitudes towards same-sex marriages or same-sex relationships. For example, results
of research of ‘Do Laws Shape Attitudes? Evidence from Same-Sex Relationship Recognition
Policies in Europe’** by Cevat G. Aksoy et al. found that the attitudes towards same-sex
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marriage/relationships only changed after the policy amendments.** In other words, they found
that the recognition of the law on same-sex marriage positively changed society’s attitudes.

To conclude, these findings are solid grounds for the lobby of a strategy of legalizing
same-sex marriage in the next period of amending the law after almost eight years of the
Marriage and Family Law 2014. Nevertheless, all mentioned reports and research focused on
LGBT individuals and same-sex marriage mainly from social perspectives. Furthermore, none
of the reports or research has focused on recognizing same-sex cohabitation as the first step to
changing society’s attitudes towards same-sex marriage. They generally indicated the need to
change society’s attitudes and the role of actors such as media, government or LGBT
individuals. Specifically, the mentioned reports conducted surveys regarding the legalization
of same-sex marriage, but they did not set out a specific strategy to achieve that goal. Since the
legalization of same-sex marriage can affect the core nature of society and economic
development, the legalization must be made step by step with the specific strategy.
Furthermore, the reports concluded general suggestions that same-sex marriage should be
legalized but did not explicitly state the legal grounds to do so. Therefore, the research shall
focus on same-sex cohabitation from the legal perspective to lay the first foundation on the
process of legalizing same-sex marriage, especially in the context that Viet Nam is towards the
globalization era, in which people, regardless of their sexual orientation or gender, are treated
and protected equally.

Research methodology

The doctrinal method shall analyze the authors’ arguments on cohabitation as the first
foundation of legalizing same-sex marriage. The sources used are the available primary and
secondary resources. Legal documents as a primary source were used when addressing the legal
framework of Viet Nam. The paper used secondary sources of academic articles and reports
relating to same-sex marriage to examine the development and current situation of same-sex
marriage in Viet Nam.

Overview on same-sex marriage in Viet Nam

The current context of Viet Nam

A same-sex relationship was never considered to be a crime in Vietnamese history.
Indeed, a same-sex relationship was not mentioned in Vietnamese culture before due to the
heavy impact of Confucianism in Vietnamese tradition.** Following the significant
development in many areas in the Doi Moi period in 1986, the Vietnamese government focused
on remaining the Vietnamese culture in the context of globalization.** Through years of
enforcement, the Marriage and Family Law reform has brought a chance to reshape society’s
attitude towards same-sex marriage. Accordingly, the reform of Marriage and Family law in
2014 has abolished the prohibition of same-sex marriage and left it neither recognized nor
prohibited. In practice, this meant a lot for the LGBT community since they can hold a
commitment ceremony just like different-sex couples without being monetarily fined.*

Furthermore, same-sex marriage was a topic that left little recognition*’ because of the
heavy impact of Confucianism in the concept of family, which is made by different-sex
couples.*® Accordingly, different-sex marriage is considered natural, and it plays a crucial role
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in reproduction.*’ Together with the deep-rooted norm of gender roles in a family makes
different-sex marriage more natural than ever.”® The Vietnamese family also values the
patriarchal nature.”' For example, in Viet Nam, there is a quote for building a Vietnamese
family ‘Men build houses, women build homes,”>* which means that only men can use their
strength to build a house physically or earn money to take care of his family, and the women
have the duty take care of that family by doing things such as housework or raising children.
Therefore, same-sex relationship is considered unnatural because it breaks the social norm on
the meaning of ‘traditional family’.>® Besides the mentioned Vietnamese traditional reasons,
the development of children is also the reason for society's negative attitude towards same-sex
marriage.>* The traditional family in Vietnamese society must be between men and women to
ensure a child's development. > A same-sex family is indicated to bring adverse effects on
children, such as gender bias or social stigma for that child.*®

To conclude, the mentioned reasons are typical examples of reasons causing society's
negative attitude towards same-sex marriage. However, significant changes have happened
over the years that brought LGBT people closer to Vietnamese society. Indeed, a recent report
in 2019 showed the shift in the coming out of LGBT people.®’ These recent coming-out events
seem to not only bring a more friendly view to the LGBT community but also bring more
sympathy and better understanding about the LGBT community by showing the various
struggles that they are facing. For example, TV shows such as ‘Coming out’, ‘Love is Love’ or
‘Yéu la cuoi’ are not only gradually providing more information about the LGBT community,
their marriage (without legal recognition) but also prepreparing for LGBT people who want to
come out. From here, it is easy to see that in the past, maybe it was the heavy burden of fulfilling
the family and society's expectation and the fear of coming that made the LGBT remains silent.
However, the impact of globalization on same-sex marriage around the world has not only
contributed to a less strict permissive stance of the government and the society but also
encouraged LGBT persons to step outside their ‘shadow’.

The current legal framework of Viet Nam

To begin with, it should be noted that same-sex marriage was not recognized globally.
Especially prior to 2000,°® where marriage is generally interpreted as the union of the opposite
sex. The Netherlands’ legislation is the leading example of allowing same-sex marriage in
2001, which marked the possibility of changing the legal definition of marriage. This has
proved that marriage is not only a heterosexual union but also a homosexual union.
Accordingly, same-sex couples’ marital rights were gradually legalized in many jurisdictions,
including Belgium, Spanish, Canadian and widely grown in various countries until 2010.%
From the European Union’s perspective, same-sex marriage is closely linked to the right to
marry or not to be discriminated against based on sex under the European Convention of
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Human Rights.®® As a result, several resolutions have been enacted to prevent discrimination
against homosexuals and ensure equal rights in the European Union.®! Furthermore, the
principle of equal treatment before the law and non-discrimination regardless of sex is also
stated in the International Covenant on Civil and Political Rights — the Convention that Viet
Nam has been a member from 1982. Throughout the years, it shows an increase in the number
of countries where has taken applicable forms of relationship to same-sex couples into account,
including registered partnerships or cohabitation as a non-registered form of partnership.®? In
terms of cohabitation, it refers to cohabiting couples without regulating by law or so-called a
‘trial’ marriage. % In the United Kingdom and the United States, cohabiting couples may be
entitled to some rights and be imposed responsibilities under the laws of property and Trust in
case of divorce, which does not include married couples' same rights and responsibilities. *
Similarly, cohabitants in Nigeria are not granted the same rights and responsibilities as married
couples due to the disapproval of cohabitation in regulating marriages.® This evidence shows
the opening up of marriage law to same-sex couples in many countries worldwide, notably in
the European countries.

At the national level, since same-sex relationships face resistance in Viet Nam, it can not
be found in specific legal documents. However, the idea of same-sex marriage can be indirectly
found in the Constitutional 2013 — the legal document with the highest effectiveness in the
Vietnamese legal framework. Expressly, the right to marry someone they love is stated clearly
in article 36 ‘men, women have the right to marry and divorce. Marriage must adhere to the
principles of voluntariness, progressiveness, monogamy, equality and mutual respect between
husband and wife’. The meaning of words can indicate that either men or women shall have
the right to marry someone they choose by the principles of voluntariness. Therefore, the term
‘husband’ and ‘wife’ does not indicate the formation of a family must be between a man as a
husband and a woman as a wife because this term is just a way to call for those having marital
relationships. Generally, it should be understood that the nature of this provision is about the
freedom to marry someone without the parents' arrangement, which used to be a precedent in
Vietnamese society before. Furthermore, article 16 of the Constitutional 2013 stated that A4//
people are equal before the law, no one is subject to discriminatory treatment in political, civil,
economic, cultural or social life’.

The significance of legal recognition of same-sex relationships in Viet Nam

From the social perspectives

From the current context of Viet Nam, it can be seen that same-sex couples are left behind
because there has been currently no legal framework to regulate same-sex relationships. The
Marriage and Family Law reform is only the preparation to reshape society's attitude towards
same-sex couples. For almost eight years of enforcement of the Marriage and Family Law
2014, it is time to reconsider same-sex marriage, especially in the case that the context of Viet
Nam has changed over the years. Specifically, there are four important arguments as follows:

First, the concept of marriage in a globalized society has been evolved from many
perspectives. Specifically, marriage nowadays is considered to be the matter of a person and
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not of society.®® This leads to the right to freely marry anyone that a person loves and not be
affected by the heavy burden made by society’s attitude or the social norm that only different-
sex can build a perfect family. Furthermore, in many reports, the most mentioned reason is the
concern on the reproduction of the family. However, thanks to the development of technology,
concerns related to reproduction have been resolved. In the past, the belief that only different-
sex could have babies was rooted deeply in most people’s minds. However, the development
of medical and health has changed the situation. Nowadays, many assisted reproduction
methods can help both same-sex and different-sex couples to have a baby. Furthermore, if the
reproduction function is the reason for marriage, fertilized different-sex couples shall also be
excluded from the right to marry since they can not function their responsibility.

Second, there is a close link between economic development and the protection of
LBGT’s rights. Undoubtedly, one of the highest protection measures is legalizing same-sex
marriage. Recent research has proved that the legal exclusion of the LGBT community is
harmful to LGBT people themselves and negatively impact the economy. Specifically, the
exclusion may cause the loss of working time, low output; or insufficient work allocation.®’
This may lead to the reduction of economic output and its growth. In other words, the level of
LGBT rights’ protection and economic development positively impacts each other. For
example, the research shows that countries having more legal protection for LGBT people have
higher GDP per capita.® This is easy to understand since one of the driving factors to increase
job performance is job satisfaction. Among many elements contributing to job satisfaction, one
element that has a close link to LGBT people is the level of openness of their colleagues about
their sexual orientation (for example, reducing discrimination).®® Recent research shows that
disclosing sexual orientation to colleagues brings about confidence and self-esteem or increases
their interaction.”® The higher employee satisfaction, the more increasing productivity or the
output of an organization.”' Thus, recognizing LGBT’s rights gives them the motives to
disclose their sexual orientation, which is an integral part of the scale of job satisfaction.

Last, the recognition of same-sex marriage can significantly affect the attitudes of society
towards same-sex marriage. First, as can be seen from the mentioned reports, same-sex couples
are being treated unfairly just because of their sex. However, if there is nothing to be done, the
attitude towards same-sex marriage is expected to remain the same as it is at the moment. This
means that the rights and interests of same-sex couples shall be continuedly excluded. Second,
marriage has long been considered necessary because of both its social and legal roles. For the
former, notably, it is the reproduction function and the gender role. For the latter, it is the legal
benefit. Furthermore, being legally married also brings spiritual recognition by their family and
society. Although in the case of Viet Nam, the legalization of same-sex marriage can not be
done immediately, the recognition of same-sex cohabitation is surveyed to be highly supported
and can create a new space for people to rethinking about same-sex marriage.

From the legal perspectives

As can be seen from above, the lack of current legal recognition and society's attitude
towards same-sex relationships have put same-sex couples into a vulnerable situation.
Generally, when comparing to different-sex couples, the current legal framework gives them
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no protection in pregnancy, adoption, inheritance or common property. Comparisons between
different-sex couples when marriage and same-sex couples are made as follows:

First, regarding the labour area, for different-sex marriage, couples are entitled to have
pregnancy rights under the Law on Insurance 2014. Specifically, a male worker is entitled to a
maternity regime when his wife is pregnant while he is currently paying social insurance
premiums for at least 6 months within 12 months before childbirth or child adoption. Under
section 2, 4, 6, article 34 and section 1, article 39 of the Law on Insurance 2014, the maternity
regime for male workers who have their wife pregnant includes (i) the leave period for
childbirth’?and (ii) allowances.” For same-sex couples, only the persons who have pregnancy
or adoption may be entitled to these rights.

Furthermore, for the survivorship allowance regime, the husband ( at least 60 years old)
or wife (at least 55 years old) in different-sex marriage shall take advantage of the monthly
survivorship allowance under article 67 of the Law on Insurance 2014. The requirements are
that the deceased must meet one of the following conditions (i) Have paid social insurance
premiums for at least full 15 years but have not yet received a lump-sum social insurance
allowance; (1) Being on a pension; (ii1) Being on monthly labour accident or occupational
disease allowance for their working capacity decrease of 61% or more; or (iv) Die of a labour
accident or an occupational disease. In this case, that deceased's husband or wife must either
(1) have no income or (i1) have a monthly income lower than the basic salary receives this
benefit. For same-sex couples, since they are not legally married couples, their partner shall not
have this benefit.

Second, regarding inheritance, according to article 644 of the Civil Code 2015, the wife
or husband is considered the heirs, notwithstanding the contents of wills. In other words, if a
testator does not grant any an inheritance to or give an inheritance which is less than two-thirds
of the share that his/her children who are minors or incapable of working, father, mother, wife
or husband shall be entitled to, these mentioned people are still entitled to have a share of the
estate equivalent to two-thirds of the share that he or she would have received if the estate had
been distributed under law. Thus, in every case, the wife or husband shall entitle to have their
partner’s inheritance. This is particularly important if one of the partners passes away and does
not have any wills (for example, in case of accidents or the testator has no listed heirs
notwithstanding contents of wills). For same-sex marriage, there is no way that their same-sex
partner is entitled to the rights as legal heirs since they can only be inherited by wills because
they are not recognized by law.

Third, regarding the personal income tax. It should be noted that incomes from receipt of
inheritances that are real estate between spouses shall not be liable to personal income tax under

72 Article 34, Leave period for childbirth of the Law on Insurance 2014

2. Male employees currently paying social insurance premiums whose wives give birth to children are entitled to a maternity
leave of:

a/ 5 working days;

b/ 7 working days, in case their wives undergo a surgical birth or give birth to children before 32 weeks of pregnancy;

¢/ 10 working days, in case their wives give birth to twins, or additional 3 working days for each infant from the second;

d/ 14 working days, in case their wives give birth to twins or more infants and take childbirth operation.

73 Article 39. Allowance levels of the maternity regime the Law on Insurance 2014

For employees entitled to the maternity regime as prescribed in Articles 32 thru 37 of this Law, the allowance levels shall be
calculated as follows:

a/ A monthly allowance must equal 100% of the average of salaries of 6 months preceding the leave on which social insurance
premiums are based. For employees who have paid social insurance premiums for only under 6 months, the allowance level
under the maternity regime specified in Article 32 or 33, Clause 2, 4, 5 or 6, Article 34, or Article 37, of this Law, is the
average of salaries of the months for which social insurance premiums have been paid;

b/ The per-diem allowance for the case specified in Article 32, or Clause 2, Article 34, of this Law must equal the monthly
maternity allowance divided by 24 days;

¢/ The allowance level after childbirth or child adoption shall be calculated based on the monthly allowance specified at Point
a, Clause 1 of this Article; in case of odd days or the case specified in Article 33 or 37 of this Law, the per- diem allowance
must equal the monthly allowance divided by 30 days.



section 4 article 4 of the Law on Personal income tax 2007.7* Further, incomes from real estate
transfers between spouses are also excluded from the personal income tax. Contrastly, same-
sex couples shall be taxed for the incomes from the inheritances or their partner’s real estate
transfer.

Last is about the common property. Currently, there are two types of multiple ownership
which are owned in common and joint ownership. Under article 210 and article 213 of the Civil
Code 2015, the ownership between a husband and wife is divisible joint ownership, which
means that ‘each owner’s share of the ownership rights concerning the multiple ownership
property is not specified’. In other words, joint owners have equal rights and obligations
concerning the multiple ownership property (section 2 article 210 of the Civil Code 2015).
Also, common marital property under article 33 of the Marital and Family Law 2014 is stated
as ‘property created by a spouse, incomes generated from labour, production and business
activities, yields and profits arising from separate property and other lawful incomes in the
marriage period,; except the case prescribed otherwise; property jointly inherited by or given
to both, and other property agreed upon by husband and wife as common property. Because
of this nature, the common property shall be divided into fifty percent each person and taking
into account the factors stated by the law in case of divorce under article 59 of the Marital and
Family Law 2014.

Meanwhile, for same-sex couples, their type of ownership is owned in common.
Accordingly, ownership in common is defined under section 2, article 209 of the Civil 2015 as
‘multiple ownership whereby each owner’s share of the ownership rights concerning the
multiple ownership property is specified’. In contrast to joint ownership, each of the owners in
common ownership has ‘rights and obligations concerning the multiple ownership property
corresponding to its share of the ownership rights, unless otherwise agreed.” In other words,
the percentage of contribution depends on the agreement or the share of the ownership, and
this shall also be the grounds for the division. When comparing the ownership of different-sex
marriage and same-sex couples, it can be seen that regardless of what the law states, the nature
of the ownership between different-sex marriage and same-sex couples is the same as what is
stated as common property under article 33 of the Marital and Family 2014. However, in case
of dispute, it would be harder to prove the share of each party's ownership in same-sex couples
since the obligation to prove the evidence is one of the parties' obligations in a civil dispute
under Article 91 of the Civil procedures 2015.7°

Cohabitation for same-sex marriage in Viet Nam — the first step

While controversies surrounding same-sex marriage still exist in many nations, including
Viet Nam, many countries have changed their legal systems dealing with social changes.”®
According to the Netherlands’s Civil Code, the Conditions for Registration of a same-sex
registered partnership are almost similar to the requirements for marriages of opposite sex
regulated in Vietnamese law, regarding age, single status and the non-relatives...”” While the
Netherlands permits two institutions without distinction of sex: registered partnership’® and

74 Article 4. Tax-exempt incomes of the Personal Income Tax 2007

Incomes from receipt of inheritances or gifts that are real estate between spouses, parents and their children; adoptive parents
and their adopted children; fathers-in-law or mothers-in-law and daughters-in-law or sons-in-law, grandparents and their
grandchildren; or among blood siblings.

75 Article 91. Obligations to prove of the Civil Procedures Code 2015

1. The involved parties who petition the Courts to protect their legitimate rights and interests must collect, introduce and
supply the Courts with materials and evidences to prove that such petitions are well-grounded and lawful, except for the
Jollowing cases:

[-]

76 'W. Schrama, 'Registered Partnership In The Netherlands' (1999) 13 International Journal of Law, Policy and the Family,
315.

77 Article 8, Marriage and Family Law 2014

78 The Dutch Civil Code entered into force on April 1, 2001 in an attempt to provide same-sex couples with the right to register
their relationship and enjoy the same rights and duties as marriage



marriage’®, Viet Nam only accepts the legal marriage of different-sex.®® According to
Vietnamese Marriage and Family Law, cohabitation can be implied to be not limited to the
heterosexual relationship, which is defined that ‘cohabitation as husband and wife’ means
living together and considering themselves as husband and wife by men and women. Under
article 16 of the Marriage and Family Law 2014, the property relations, obligations and
contracts between cohabitation couples shall be settled under the partners’ agreement. In case
of no agreement, the property relations shall be divided by the contributing share of each party.
In the case of same-sex cohabitation, there is one thing that the Court shall declare in its
decision that is related to the interests of the women and the children. Specifically, housework
and other related work to maintain cohabitation shall be counted as the contributing shares.®!

Under the Civil Procedures Code 2015, two procedures shall be applied in specific cases:
the resolution of civil matters and civil cases. Under article 361, civil matters mean a situation
where individuals request Courts to recognize their marriage and family rights. At present, the
law does not regulate any limitations for specific requests in this case. Therefore, it means that
all requests can be brought to the Court for recognition. In the case of same-sex cohabitation,
it is considered as ‘another civil matters’ prescribed in section 10, article 27 of the Civil
Procedures Code 2015. Accordingly, the Court is prohibited from refusing to settle this type of
civil matter because of no legal grounds for resolving (section 2, article 4 of the Civil
Procedures Code 2015). Therefore, it can be seen that the role of the Court, in this case, is
critical since the result of cohabitation recognition entirely depends on the view of the Court
since there have not yet been any legal grounds for same-sex cohabitation. Furthermore, it
should be noted that this also requires a step-by-step procedure. Specifically, there are five
main steps as the followings:

First, the party shall prepare the application and the attached documents under article 362
of the Civil Procedures Code 2015. It should be noted that the request made in the application
shall be explicitly stated and clearly. The requests, in this case, shall include (i) the Court’s
recognition of cohabitation between same-sex couples, (ii) the Court’s recognition of the rights
and obligations in the case of same-sex cohabitation. For the latter, the Court can refer to article
16 of the Marriage and Family Law 2014 on the rights. The property relations, obligations and
contracts between same-sex couples cohabiting shall be settled under the partners’ agreement.
In case of no agreement, the property relations shall be divided by the contributing share of
each party. In the case of same-sex cohabitation, there is one thing that the Court shall declare
in its decision that is related to the interests of the housework and the children. Specifically,
housework and other related work to maintain cohabitation shall be counted as the contributing
shares.

Second, the requesters for civil matter resolution shall apply to the competent Court and
pay the advanced court fee of 300.000 VND under the Appendix B, Resolution
No0.326/2016/UBTVQH14 on the level of collection, exemption, reduction, collection,
payment, management and use of court fees. As mentioned, this shall be categorized as another
civil matter. Thus, under section 2, Article 35 of the Civil Procedures Code 2015, the competent
Court is the District Court. Furthermore, under point a, section 2, article 40 of the Civil
Procedures Code 2015, the requester may apply to the Court where he/she is currently settling
or working.

Third, the Court considers accepting the application. The procedures for receiving and
processing applications are stated under section 1, article 191, article 363 and article 364 of the
Civil Procedures Code 2015. The Court then accepts the civil matter.

79 The Dutch Civil Code also opens marriage to homosexuals on the ground of the right to be treated equally
80 Clause 2 article 8 of Marriage and Family Law 2014
81 Article 16 of the Marriage and Family Law 2014
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Fourth, under article 366 of the Civil Procedures Code 2015, the time limit for request
consideration of the Court shall be 01 months from the day the Court accepts the request.
During this period, the Court may summon the relevant persons to clarify identity and family
marriage issues under point b, section 2, Article 366. These relevant persons may be the two
parties’ parents or children. The purpose of the summon is to listen to their opinions about
cohabitation. This is important because the support of these persons plays a crucial role in the
cohabitation life of same-sex couples®? , just as in the case of different-sex couples, since family
acceptance is considered to have a positive link to the physical and mental health of LGBT
individuals.®* Also, the power of law may help family members to change their traditional norm
of marriage and leads to stronger family relationships.3* However, it should be noted that this
shall not be the only basis for the Court’s decision. Other factors that may consider when to
decide may be the years of same-sex couples living together or whether they have common
property or not. After collecting sufficient evidence, the Court shall issue a decision to open a
meeting under point c, section 2, article 366 of the Civil Procedures Code 2015. The Court
must also send the dossier to the competent Procuracies, which shall be returned to the Court
within 07 days from the date of receipt of the dossier (section 3, article 366 of the Civil
Procedures Code 2015).

Last but not least, the Court opens a meeting to review the application with the
participation of the relevant parties under article 367 of the Civil Procedures Code 2015. The
meeting procedures shall be conducted following article 369 of the Civil Procedures Code
2015. It should be noted that in the Court’s judgement, the grounds for accepting or not
accepting the request shall be stated clearly and reasonably (point g, section 1, article 370 of
the Civil Procedures Code 2015). In case that the request is accepted, the Court then issues the
decision regarding the acceptance of the cohabitation between parties and related rights and
obligations.

As mentioned above, none of the reports or research has focused on recognizing same-
sex cohabitation as the first step to changing society’s attitude towards same-sex marriage.
Therefore, in the context that same-sex marriage is left unregulated in Viet Nam, a flexible
resolution is needed as a first step to legalizing same-sex marriage. In this case, it is
undoubtedly that the judiciary plays a crucial role in the path of legalizing same-sex marriage.®’
Currently, some countries legalize same-sex marriage via the Court’s decision, such as Taiwan,
the United States, Austria or Brazil.®® At the regional level, Viet Nam can take Taiwan as a
lesson in legalizing same-sex marriage. Research showed that factors that significantly
contributed to the success of legalizing same-sex marriage in Taiwan are the long-term efforts
in many areas such as LGBT movements,” women’s movements, the introducing of
knowledge about LGBT in the education area,® and the introduction of same-sex relationships
through the Court® as well as the role of the Judge in settling these matters.’® From the legal
perspectives of all the mentioned factors, same-sex cohabitation via the Court’s decision seems

82 Yuanyuan Wang and others, 'Mapping Out A Spectrum Of The Chinese Public’s Discrimination Toward The LGBT
Community: Results From A National Survey' (2020) 20 BMC Public Health

8 Caitlin Ryan and others, "Family Acceptance In Adolescence And The Health Of LGBT Young Adults' (2010) 23 Journal
of Child and Adolescent Psychiatric Nursing

8 Aaron Hoy, 'From The Political To The Personal: LGBT People And Their Relationships In The Era Of Marriage Equality:
An Introduction', The Social Science of Same-Sex Marriage (1st edn, Routledge 2021), 7

85 Frédéric Krumbein, 'Who Will Be Asia’s Next Unicorn? Comparing Marriage Equality In Taiwan With Hong Kong, Japan
And South Korea' [2021] Asian Studies Review, 12

8 Doris T. Chang, 'Legalisation Of Same-Sex Marriage In Contemporary Taiwan' (2020) 3 International Journal of Taiwan
Studies, 269

87 Min Zhou and Tianyang Hu, 'Social Tolerance Of Homosexuality: A Quantitative Comparison Of Mainland China,
Singapore, And Taiwan' (2019) 52 Chinese Sociological Review, 7

88 Ibid 8

8 Frédéric Krumbein (n 85)

90 Frédéric Krumbein, 'Rainbow Island: Taiwan’S Struggle For Marriage Equality' (2020) 19 Journal of Human Rights, p 489.
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the most suitable way to introduce same-sex relationships. This introduction shall play a vital
ground in the gradual shift of society’s attitude towards same-sex relationships. As many
theories”! suggest that one of the factors that significantly influence attitude and behaviour is
the social norms,®? the authors suggest that, in the context that Viet Nam is still affected by the
Confucian, the acceptance of same-sex cohabitation plays a crucial role in changing the social
norms. This shall have a positive effect (for example, decreasing anti-LGBT bias gradually®?)
on society’s attitude towards same-sex marriage. For same-sex couples, this shall bring them
emotional support such as life sharing”® or family support.®®

Conclusion

In summary, the globalization impact has led to a significant change in society's attitudes
towards same-sex relationships. However, depending on each country’s culture and social
norms, society’s attitudes towards same-sex relationships may vary.

As mentioned, the current context of Viet Nam has three main obstacles for people to
accept same-sex relationships, which are (i) the heavy impact of Confucian on the family
concept, (ii) the norm of a patriarchal family, and (iii) the negative impact on children’s
development. These have led to the lack of legal protections for same-sex couples such as (i)
same-sex couples shall not be entitled to the maternity regime or survivorship allowance
regime; (ii) same-sex couples are excluded from the list of legal heirs; (iii) same-sex couples
shall be liable for the incomes from receipt of inheritances or incomes from the transfer of their
partner’s real estate; and (iv), their type of ownership is ownership in common, which may
make it complicated when same-sex couples have a dispute related to common property. These
statements shall answer the first sub-question of ‘what is the current context and the current
legal framework of Viet Nam?’

From these arguments, reasons for legalizing same-sex marriage are presented as
following (i) the changing concept of marriage opens the way for same-sex couples to choose
the one they love and not be affected by the society; the reason that used to be the main idea of
a family such as reproduction can be solved nowadays by alternative assisted methods thanks
to the technology development; (i1) the positive link between economic development and the
protection of LBGT’s rights; and (iii) the impact of the legalization of same-sex marriage in
changing the society’s attitudes towards same-sex relationships. These shall be the answer for
the second-sub question of ‘Is it necessary to legalize same-sex marriage?’

For countries that have been greatly affected by Confucianism, it shall take time and great
effort to change the negative attitudes towards same-sex relationships. Before the reform of
Marriage and Family Law, many research and reports had been made to support same-sex
marriage in Viet Nam. However, same-sex marriage was still a new phenomenon in
Vietnamese society, and people are still reserved about this topic. Furthermore, at the
international level, same-sex marriage was just legalized in a few countries worldwide at that
time,”’® and consequently, same-sex marriage had not closely linked to globalization. During
the years, same-sex marriage gradually drew much attention from countries worldwide due to
the growing number of countries legalizing same-sex marriage and similar forms such as civil

1 Stephen M. Haas and Sarah W. Whitton, 'The Significance Of Living Together And Importance Of Marriage In Same-Sex
Couples' (2015) 62 Journal of Homosexuality

92 Margaret E. Tankard and Elizabeth Levy Paluck, 'The Effect Of A Supreme Court Decision Regarding Gay Marriage On
Social Norms And Personal Attitudes' (2017) 28 Psychological Science

93 Eugene K. Ofosu and others, 'Same-Sex Marriage Legalization Associated With Reduced Implicit And Explicit Antigay
Bias' (2019) 116 Proceedings of the National Academy of Sciences

94 Frédéric Krumbein (n 90) 10

%3 Ibid 18.

% Elisa Tang and Lesley Hauler, 'All Of The Countries Where Same-Sex Marriage Is Legal' (Good Morning America, 2018)
<https://www.goodmorningamerica.com/culture/story/29-countries-sex-marriage-officially-legal-56041136> accessed 29
October 2021.
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union or partnership. Thanks to globalization, society’s attitudes towards same-sex
relationships are also changed.

Similarly, in Viet Nam, recent reports showed that people have a more sympathetic view
of homosexuals. However, if the law is just left unregulated, same-sex marriage may always
be impossible for LGBT people because it may take forever for society to accept same-sex
relationships. Since the choice of marriage has not been available to same-sex couples in Viet
Nam, the authors suggest same-sex cohabitation via the Court’s decision on resolution of civil
matters as the first step on the pathway for Viet Name to recognize same-sex marriage. Though
same-sex cohabitation can not bring more legal protections for same-sex couples, it is
suggested to be the most suitable and flexible solution for the law to meet the purpose of
changing society's attitudes. This also answers the research question of ‘To what extent can
Viet Nam first lay the foundation for same-sex marriage’.

Limitations

Regardless of our efforts, two certain limitations should be noted. First, the lack of data
on same-sex couples, LGBT people and non-heterosexual people's opinions nowadays at the
national level further limits our ability to examine the percentage of having preferences for
cohabitation. Second, the missing interviews of judges about same-sex cohabitation limit our
ability to have more suggestions on the factors or matters that may be looked at when accepting
or not accepting a civil matter. Despite these limitations, the suggestion of same-sex
cohabitation from the study has important policy implications for the Vietnamese legal
framework in which same-sex couples’ rights and obligations are still left unregulated.
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